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Adler was a summer associate at K&E and is now a law professor:
Jonathan Adler

National Review Online

April 30, 2003, 10:00 a.m.

States' Hot Suits
Aﬁs seek ta fbrce the adm;n;ﬁtration's hand on global waxm;ng

This yaax'sf“xuéal winter has'ma&e some. H ﬁnglanders pray for lobal

ta'fulfill a Zega, obligation &mtregdi ﬁé carﬁ&n dmex;dz as an “alr
pollutant® undax the Clean Air A@t (CAA) . ’

Thase ﬁctxeaa werekcnly the heginning Qn ?abxuary 20, ;he ;hxae

legal action the state AGs are trying to remav@ cllmatewchanga pollcy from
the elected branches and thrust it into the courts.

At first blush, the AGs' case seems supéxficially plausible. Under the

CAA, the term "air pollutant" is defined to include "any physical,
chemical, ([or] biological . . . substance or matter which is emitted into
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or otherwise en:sxs th& amhxant a - v

moblle ar snaczanaxy souxﬂaﬁ, I
which mav rea.smzamv be m’amig

‘ wa..fare .

Section 109 requires the ZPA to se!
pollutants at the level “re@u&alts
"adequate margin of saﬁaty

"impl emenc&n*an pi

ambient levels of the ral@vanc pollutant S0 as to aamgly w»th national
air-qualicy standards. This premise holds for traditional air pollutancs,
such as lead, particulate matter, and tmmwmxm ozone {il.e. “smog") .
~does. nec aor carb@n dloxi&@. Indead, £k 8y & &d@gm

: ambient canéaﬂtra 8
rarban\dioxwma.,*nsotar as gr«anhﬂusa»ga 'mmssxmns are a col >~rn, it ig
due -0 global concentrations in rha acmm
concentracions, ~ .

The ~acx of any weguianary provx&zanﬁ in the CAA designed to

4and none nave bam passad m:
lert such che decision whaz&ﬁ»
let alone the courts. ~

» ,raaul*s This piacas a subsaanclal burden on :ha AGs if he; want .
to win their case. , '

While the AGs do not have the best legal hand, the Bush aéministrdtion nas

not olayaa its strongest suit. To the contrary, administracion reports and
ascrions on climace change provide underlying support to che stacte AGs!' '
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* Contributing Edicor Jonaahm/ q ﬁxﬂax is an asm.stam: nmfsss&r ac Casa
_ Western &ese ve vaamity School Vi ,
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