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ATTACHMENT A

EXECUTIVE SUMMARY

REMARKS MADE BY CODSIA REPRESENTATIVES IN SUPPORT OF THE
CODSIA REQUEST TO ISSUE ANY CHANGES TO FAR CASE 2005-036 AS A
PROPOSED RULE

OCTOBER 7, 2008

FAR Case appears to respond to a narrow set of identified problems, primarily in
DoD:

o DFARS Case 2004-D018

o DoD IG Report No. D2001-129

o DAU Tanker Study

o Air Force General Counsel

Case materials and oral testimony provided by Government officials in the public
meeting identified the problem to be related to procurement of major weapons
systems and spare parts as sole source commercial items.

Proposed changes would affect all procurement, including commercial items, in
all agencies and not be limited to the identified problem areas.

Not all commercial contractors will be able to comply with requests for cost or
pricing data of the type and form familiar to government contracting officers.
Government contracting officers can be expected to request the types of data
they are familiar with; in the form they are familiar with and hence tarnish the
business climate for commercial companies.

Primary goal identified by the drafters is to “resolve confusion” and provide the
“necessary clarification” (emphasis added) that contracting officers have the
authority to request, obtain and evaluate whatever pricing or cost information is
needed to support price reasonableness.

Proposed definitions are inconsistent with the current statutory definitions in TINA
(10 U.S.C 2306a) and the CAS exemption at 9903.201-1(b)(15).

Proposed rule creates inherent conflict between the policy guidance to obtain
only the data necessary (FAR 15.402(a)) and the all-encompassing disclosure
requirements of the newly created cost or pricing data definition.

Existing FAR and supporting agency guidance, including the Contract Pricing
Reference Guide (already cited in FAR PART 15) currently provides guidance on
obtaining supporting cost data.

Going from two defined terms to three and changing the definition of an existing
term is more likely to increase confusion than reduce it.

We believe that an approach of updating guidance in FAR Part 15 to emphasize
the already existing authorities, supplemented by revised agency guidance and
training materials is more likely to achieve the intended result. For example, the

proposed changes to FAR 15.402(a)(2)(ii) and FAR 15.403-3(c) appear to be all
that is necessary to accomplish the intended purpose.
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Such a process is fully in conformance with TINA, which as noted above has two classes
of data: cost or pricing data that will be certified, and other information that will not be
certified.

The 1995 FAR Council reported in FAR Cases 94-720 and 94-721 the following:

Currently, the FAR uses the term inconsistently. In some places, “certified cost or
pricing data” is used and in other locations, it states “cost or pricing data.” In the
new coverage, the term has been clarified in the definition to mean that, among
other things, “cost or pricing data” is required to be certified in accordance with
TINA and FAR 15.804—4, and means all facts that as of the date of agreement on
price (or other mutually agreeable date) prudent buyers and sellers would
reasonably expect to affect the price negotiations significantly.

Since a bright-line test for “cost or pricing data” has now been established, it is
also possible to craft a second category of data—"information other than cost or
pricing data"—that may be required by the contracting officer in order to establish
cost realism or price reasonableness. This information can include limited cost
information, sales data or pricing information. The intent is also clear with respect
to this category of information. Because it is not “cost or pricing data,”
certification shall not be required and approval to obtain this information is vested
in the contracting officer.

The 1995 FAR Council apparently intended for the changes to provide a clear distinction
between the types of data submitted and the rights and remedies of the Government for
each type of data. This approach appears to be in compliance and consistent with TINA.

Analysis of the changes proposed by the current FAR Council

The changes proposed, contrary to the stated purpose, do not more fully conform to the

TINA statute.
The statute defines two types of data: cost or pricing data that is to be certified

and other information that is not certified. TINA does not define three types of data as
proposed by the current FAR Council.

Other information is data not required to be certified. The statute further
defines other information as: data other than certified cost or pricing data.

TINA never uses the term cost or pricing data in the context of data that is not
certified. The proposed FAR definition would be in direct contradiction to the statutory
usage.

The proposed rule introduces new potential ambiguity and confusion. There is
an inherent and unresolved conflict between the pricing policy delineated at 15.402(a)
“...the contracting officer shall not obtain more data or information than is necessary”
and the proposed new definition of cost or pricing data that includes “all facts as of the
date of price agreement...” No guidance is provided in the rule to clarify how much data
should be provided.
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The changes that would be imposed if the proposed rule were to become effective would
create a new classification of data — cost or pricing data (uncertified) that has not been
used in the past and is not in the TINA statute. The use of this new term will create
confusion and ambiguity for an extended period.

It is the opinion of most in industry that the binary decision process, the creation of a

bright line between certified data and uncertified data has worked well in the years since
the changes were made.
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contractor's web site for 737 aircraft. DoD issued Policy Letter 2007-0883-DPAP
and a revision to the PGI - Procedures, Guidance and Instruction No. 215.4 dated
May 31, 2007. This emphasizes the requirement for contracting officers to obtain
cost or pricing data if TINA applies, and if not, to obtain "whatever information or
data is necessary to determine a fair and reasonable price." It also includes
procedures and guidance on TINA waivers and procedures and guidance on when
to perform price, cost and technical analyses. In addition, the DPAP has been
conducting Contract Pricing Workshops at numerous locations across the country to
emphasize these requirements.

"Of a type" Commercial Items - DoD Policy Guidance Issued 3/2/07 and

5/31/07. The IG report cited one instance of lack of documentation of the rationale
for an aircraft engine for the V-22 not being "of a type". The contracting officer
argued that the engine was 90 percent common with a commercial engine, but there
was no analysis that the 10 percent difference was accurate or whether the 10
percent difference affected the nature or cost of the item materially. The DoD policy
memos listed in the first two items above both provide additional guidance in this
area.

Offered for Sale - DoD Policy Guidance Issued 3/2/07 and 5/31/07, The |G report
cited one example (JPATS) where the only evidence of availability in the commercial
marketplace were drawings and specs for a commercial aircraft, without any
information establishing interest from the commercial market for such a system. The
IG report also referenced the HMMWV (High Mobility Multi-purpose Wheeled
Vehicle) as not being commercial because it was sold to the Army before the
Hummer was sold in the commercial marketplace. The |G noted that there were
differences between the two in terms of the roof, doors, windows, air conditioning
and heat and sound installation - even though such differences were common
among commercially available vehicles and much of the vehicle technology was
from the contractor's commercial technologies. The DoD policy memos listed in the
first two items address these concerns.

Minor Modifications - Legislation and Regulations Issued. The IG listed one
example of a lack of documentation assessing the whether commercial item
modifications were minor, thus leaving the item as a commercial item. These
additions were made to a C-40 (737-700 business jet derivative) - enhanced
communications systems, removal of some seats, modification of the tail to provide
more room for the crew to rest. The DoD policy memos on documentation and on
price reasonableness help with this kind of issue. In addition, Congress added
section 818 to the FY20 05 National Defense Authorization Act (P.L. 108-375),
"Submission of Cost or Pricing Data on Noncommercial Modifications of Commercial
ltems", This provides a numerical limit on what can be considered a "minor mod", to
no more than $500,000 or 5 percent of the total contract price, whichever is greater.
This is effective on contracts and contract modifications entered into after June 1,
2005. This provision was implemented in the DoD regulations.

Inadequate Commercial ltem Justification - DoD Policy Guidance Issued.
There were several cases that apparently indicated a lack of understanding of the
commercial item requirements, but were isolated instances easily cured by the DoD
policy guidance issued and additional training. These included treating an item as a
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commercial item based on its function versus its being a commercial item (Wideband
Gapfiller Satellite); justifying logistics services as being commercial based on
erroneous conclusion that the underlying item was commercial (C-130J); and
concluding a total system was a commercial item because it contained several
commercial items (internet servers, switches and routers) in a theatre deployable
communication system.
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