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October 10, 2008

David Rostker

Desk Officer

Office of Management and Budget
Room 10202

New Executive Office Building
725 17th Street, NW

Washington, DC 20503,

Dear Mr. Rostker,

Thank you again for meeting with us about the National Marine Fisheries Service NEPA
proposed rule on April 17 and for the meeting with Susan Dudley on September 4.

This is a packet of new materials to follow up on our meetings. I've included additional
comment letters from state and federal agencies and other organizations and NGOs raising
serious concerns about this proposed rule.

Thank you for considering our concerns and feel free to contact me if you have any questions.

Sincerely,

Jrex Lol

Lee Crockett

Director, Federal Fisheries Policy
Pew Environment Group

1200 18" St. NW, Suite 500
Washington, DC 20036 7 Y
(202) 552-2065 : ¥
lcrockett @ pewtrusts.org - '
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Mr. Alan Risenhoover, Director
Office of Sustainable Fisheries
National Marine Fisheries Service
1315 East-West Highway, SSMC 3
Silver Spring, MD 20910

RE: Proposed Rule to Revise and Update Agency Procedures for complying with the
National Environmental Policy Act, 73 Fed. Reg. 27998 (May 14, 2008)

Dear Mr. Risenhoover:

Please accept these comments from Ocean Conservancy and Oceana on the National Marine
Fishertes Service’s (NMFS or Fisheries Service) proposed rule to revise and update agency
procedures for complying with the National Environmental Policy Act (NEPA), as required by
the Magnuson Stevens Fishery Conservation and Management Act (MSA) (16 U.S.C. §1854(i))
{(as amended by the Magnuson Stevens Fishery Conservation and Management Reauthorization
Act of 2007 (MSRA) (Pub. L. 109-479, 120 Stat. 3575)).

Ocean Conservancy and Oceana are members of the Marine Fish Conservation Network. The
Network has submitted a thorough analysis of the legal and policy deficiencies of the proposed
rule. We reiterate our support for the Network’s letter, but also write separately to stress that the
proposed rule goes in the opposite direction of what is called for by the current science and the
law. Because the proposed rule would result in harmfu] and potentially unlawful changes to the
existing environmental review procedures, we strongly urge the Fisheries Service to withdraw

the rule and begin the rulemaking process again, taking as its basis Congress’ direction in the

. MSRA and NEPA and in the Council on Environmental Quality’s (CEQ) 1mplement1ng
reguiatlons

NEPA is Critical for Sustainable Fisheries and Marine Ecosystem Health P

Congress enacted NEPA in part in response to the realization that a great ded} of the harm being
done to our environment was a result of federal actions taken without any cofisideration of the
lasting and often devastating effects the actions would have on the environment. The Act
imposes on all federal agencies, including the Fisheries Service, the duty to consider the effects
of proposed actions and alternatives to proposed actions before taking them, and to solicit and
respond to the concerns of the public before making final decisions about public natural
resources. Congress intended that expertise and input from a wide range of experts and
stakeholders, including other federal agencies, state and local agencies, conservation interests,
and other members of the public, would inform federal resource management decisions, with the
goal of minimizing adverse effects on the environment. Congress specifically expanded the
breadth of natural resource management decisions by imposing a requirement that all federal




agencies use a “systematic, interdisciplinary approach which will insure the integrated use of the
natural and social sciences...” 42 U.S.C. § 4332.  The regulations developed by CEQ under
NEPA are the roadmap for agencies to implement the Act’s requirements. Any process to
comply with NEPA must necessarily comply with the regulations as well.

We no longer labor under the misapprehension that our nation’s fisheries are infinitely
exploitable, or that fishing has no effects beyond that on the targeted species. A clear scientific
consensus has emerged that a move toward ecosystem-based management of our oceans is
necessary to avoid continued degradation of many ocean resources. This truth is reflected even
in the MSRA, which inchided explicit notice that some Regional Fishery Management Councils
“have demonstrated significant progress in intégrating ecosystem considerations in fisheries
management using the existing authorities provided under this Act.” 16 U.S.C. 1801(a)(11).
This progress has been accomplished though the existing integration, albeit imperfect, of the
NEPA and MSA procedures. The analytical and public process requirements of NEPA and the
CEQ regulations are the best available tools to incorporate ecosystem-based management
considérations into fishery management decisions. Rather than embrace the opportunity to fully
integrate NEPA into the fisheries management process afforded it by Congress in this
rulemaking, the Fisheries Service has proposed a process that significantly decreases the value of
NEPA to fisheries management. The proposed rule goes in exactly the opposite direction of
what science and sound public resources management counsels by constraining analyses and
reducing the public’s role.

NEPA is Critical for Informed Decisionmaking

NEPA’s purpose is to foster excellent decisionmaking through thoughtful consideration of
information, alternatives, and the views of the public, all before decisions are made. This
proposed rule will not serve that purpose and must be withdrawn and substantially revised.

For instance, the proposed rule would establish blanket limits on environmental analysis under
NEPA that would exempt from review many potentially significant actions. These limits would
be unlawfut in their specific application for agency actions that could have significant effects on
the environment, such as framework rules and experimental fishing permits. Qc¢ean Conservancy
and Oceana have participated in many such rulemakings that had extensive environmental
impacts. As with the general limitations on environmental review, these specific limitations via
the new Framework Implementation Process (FIP), Framework Compliance Evaluatjon (FCE),
and expansion of Categorical Exclusions, are likely to result in litigation and wasted!resources.

: 4
The creation of new processes and documentation does not help streamline the environmental
analysis process, and it has the potential to allow management decisions that could significantly
affect the environment to go forward without proper NEPA analysis. While we appreciate the
desire to streamline the NEPA process, this rule cannot be used to try to circumvent the NEPA
process for actions that could affect the environment.

NEPA Is Critical for Public Participation

In addition, the public’s ability to participate in and affect decisions that could affect our
environment is guaranteed by — and is at the core of — NEPA. In the fishery management
context, the public’s participation in the process provides NMFS and the fishery management
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councils invaluable information from diverse sources on which to base their decisions. Ocean
Conservancy and Oceana advocate before fishery management councils in many regions of the
country. Itis critical to our advocacy that the environmental review process is transparent and
well integrated with the fishery management process. Unfortunately, several parts of the
proposed rule would limit the effectiveness of public participation in the fishery management
process. From the shortening of the public comment timeframe to allowing fishery management
councils exclusive authority to review and respond to comments on draft documents, this
proposed rule improperly limits the ability of the public to participate in management of its
TESOUrces. .

Moreover, the proposed rule would allow fishery management councils the ability to move
forward “hybrid’ management actions that combine pieces of analyzed alternatives into a new
alternative, which could create impacts not contemplated by the environmental review. While it
is possible that a new hybrid could be chosen that would not require supplementation, it is also
very likely that a new hybrid would have fundamentally different impacts from any suite of
alternatives previously analyzed. To the extent a hybrid management action creates such
impacts, these impacts must be assessed and disclosed to the public, and the public’s views must
be considered before a final decision is made. Properly scoped NEPA analyses that consider a
reasonable range of alternatives afford the decistonmaker the latitude to select modified
alternatives because the effects of that alternative have been fully disclosed to the public, and the
public has had the chance to comment, all before the final decision has been made. There is no
reason for this proposed rule to modify these already existing procedures. Overall, the proposed
rule’s provisions that would limit public participation through modification of comment periods
and limited analyses of alternatives are completely unacceptable.

The many provisions of the proposed rule that do not comply with agency procedures permitted
by the CEQ regulations, 40 C.E.R. § 1507.3, are, in our view, beyond the authority granted to the
Fisheries Service by Congress. This not only diminishes the value of core elements of NEPA to
fisheries management, but also introduces ambiguity mto the process. This will likely prolong
future fishery management processes, and invite more litigation. Based on the issues discussed
above and the legal and policy deficiencies discussed in the Network’s comments, we
recommend the agency withdraw this proposal, and draft a new, simpler proposal that
streamlines the process, while preserving the core provisions of NEPA and the CEQ regulations.

Sincerely, s
. 7 7
'\""r‘ * 13
IO~
J a.nis Sea{les Jones _ Michael F. Hirshfield, Ph.D.
Vice President for Legal Affairs Senior Vice President, North America, and
Ocean Conservancy Chief Scientist

Oceana
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HOUSE OF REPRESENTATIVES

STATE HOUSE, BOSTON 0O2133-10B4

b z;;/ Massachiuselds et Datriee s

JOHN D. KEENAN
REPRESENTATIVE

7TH ESSEX DISTRICT

Committees:
Judiciary
Tourlem, Artz and Cultural Development
Telecommunication, Utiiities and Energy

SALEM -
AOOM 138, STATE HOUSE

TEL. |617) 722-2398
FAX {817) 722-25606

Iu_ly 2, 2008 Rep.JohnDKeenan @hou state.ma.us

Director Risenhoover

Office of Sustainable Fisheries

1315 East-West Highway, SSMC3

Silver Spring, MD 20910

Dear Director Risenhoover:

In 2007, the Magnuson-Stevens Fishery Conservation and Management Act (MSA) was te-
autheiized and directed the National Marine Fisheries Service (NMFS) to update its -
environmental review procedures for compliance with National Environmental Policy Act

{(NERA). The proposed rule with the revised environmental review procedures was released on

May 14, 2008.

As the Representative of a coastal community, I am well aware of the importance of protecting
~our coastal waters. I am pleased that the waters of Salem Sound are the first stretch of North
Shore waterfront that the EPA has designated a “No Discharge” area. This is an imsportant
milestone in EPA’s plan to designate the entire New England coastline. In addition, 1 am also
pleabed that on May 28" Governor Patrick signed the Ocean’s Act of 2008, the nation’s first
comprehensive ocean planning law which will help protect our vital natural resources.

While we are making important steps in the responsible stewardship of our waters, I am very
concerned that the proposed rule falls short of the intent of Congress that these revised . -

procedures comply with NEPA. Compliance with NEPA is critical to providing bth ecosystem-

based management and sufficient public comment opporiunity on fishery manaeement proposals.

As proposed, the new rules would have the following impacts:

<@ Corplicates NEPA compliance

‘0" Under the proposed rule, procedures will become more difficult to complete with

the mtroductlon of new documents w1th dlffetent rcqmreménts SR
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e Iucieased control given to fishing_industry
o Environmental review responsibility moved from NMES to fishery management
councils, which often have substantial financial interests in the local fisheries,

* More opportunities for avoiding environment reviews
o Fishery managers could utilize categorical exclusions, framework procedures, and

~ other mechanisms to avoid both environmental review and public input.

¢ Reduces the opportunity for the public to comment on proposals in both timeframe and
subject matter '
o The public comment period could be decreased from the current 45 day aliotment
to as little as 14 days, Moreover, any concerns not voiced within this initial
comment period could not be raised during subsequent comment periods.

If adopted, this proposal would vndermine the application of NEPA to the detriment of both
fishery management and ocean ecosystems. Iurge you to withdraw this proposal and redraft it to
maintain the intent of Congress and President Bush.

A

John D. Keéenan
State' Representative
7" Essex - Salem

Sincerely,




OFFICE OF THE PRESIENT .

MASSACHUSETTS SENATE

STATE HOUSE, BOSTON 02133-1007

THERESE MURRAY ’ ’ ROOM 332
PRESIDENT TEL.(817) 722-1600

July 17, 2008

Alan Risenhoover, Director

Office of Sustainable Fisheries
National Marine Fisheries Service
1315 East-West Highway, SSMC3
Silver Spring, MD 20910

Dear Director Risenhoover:

I write to you today in regards to the National Marine Fisheries Service (NMFS) updated
environmental review procedures.

I represent coastal communities whose livelihoods rely heavily on the fishing industry
and our ocean. Iunderstand the importance of protecting our natural resources and

, ensuring their livelihood, and co-sponsored legislation that created an ocean management
plan to ensure our ocean waters, and the interests of the fishing community, are protected.
This legislation was signed into law in May of this year.

Concerns about the updated NMFS environmental review procedures have recently been
brought to my attention due to a purported non-compliance with the National
Environmental Policy Act (NEPA). As you know, compliance with NEPA is essential to
ensuring that environmental impacts to proposed projects are thoroughly reviewed.

NEPA fears that these new environmental review procedures will be detrimental to both
fishery management and ocean ecosystems. Among their main concerns, NEPA would
like environmental review to remain the responsibility of NMFS, as well as maintain the

current 45 day public comment period. )

you taking

time to review this request. It is my hope that 4 proposal be
remains in i

with the National Environmental Policy Act. Please
ce, at 617-722-1500, should you have any questions or

THERESE MURRAY
President of the Senate

TM/jh
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JACKIE DINGFELDER
State Representative
DISTRICT 45
NE PORTLAND, PARKROSE,
MAYWOOD PARK

HOUSE OF REPRESENTATIVES
' July 22, 2008 '

Director Risenhoover

Office of Sustainable Fisheries
1315 East-West Highway, SSMC3
Silver Spring, MD 20910

Dear Director Risenhoover:

In 2007, the Magnuson-Stevens Fishery Conservation and Management Act was re-authorized
and directed the National Marine Fisheries Service (NMFS) to update its environmental review
procedures for compliance with National Environmental Policy Act (NEPA). The proposed rule
with the revised environmental review procedures was released on May 14, 2008.

I am very concerned that the proposed rule falls short of the intent of Congress that these revised
procedures comply with NEPA. Compliance with NEPA is critical to providing both ecosystem-
based management and sufficient public comment opportunity on fishery management proposals.

As proposed, the new rules would have the following impacts:

¢ Complicates NEPA compliance—Under the proposed rule, procedures will become mote
difficult to complete with the introduction of new documents with different requirements.

» Increased control given to fishing industry—Environmental review responsibility moved
from NMFS to fishery management councils, which often have substantial financial
interests in the local fisheries.

e More opportunities for avoiding environment reviews—Fishery managers could utilize
categorical exclusions, framework procedures, and other mechanisms to avoid both
environmental review and public input.

¢ Reduces the opportunity for the public to comment on proposals in both timeframe and
subject matter—Theé public comment period could be decreased from the current 45 day
allotment to as little as 14 days. Moreover, any concerns not voiced within this initial
comment period could not be raised during subsequent comment periods, ¢ ‘

If adopted, this proposal would undermine the application of NEPA to the de{riment of both
fishery management and ocean ecosystems. Iurge you to withdraw this proposal and redraft it to
maintain the intent of Congress and President Bush.

Sincerely,

Jackie Dingfelder

Oregon State Representative

Capitoi Office: 900 Court St NE H-377, Salem, OR 97301 — Phone: 503-986-1445 — Fax: 503-986-1130 — rE:p.jackipdingfe]dcr@state.or.us
District Office: P.O. Box 13432, Portland, OR 97213 — Phone: 503-493-2804 — www Jeg.state.orus/dingfelder

@ @ |



mailto:repJacki~dingfelder@state.or

DIANE ROSENBAUM

Speaker Pro Tempore
State Representative C!lxgsiir:t_ Hihics &
cClions, 1CS
DISTRICT 42 _ Rules Committee
HOUSE OF REPRESENTAT IVES
900 Court St NE H-380
Salem, OR 97301
July 22™, 2008
Director Risenhoover

Office of Sustainable Fisheries
1315 East-West Highway, SSMC3
Silver Spring, MD 20910.

Dear Director Risenhoover:

In 2007, the Magnuson-Stevens Fishery Conservation and Management Act (MSA) wasre-
anthorized and directed the National Marine Fisheries Service (NMFS) to update its
environmental review procedures for compliance with National Environmental Policy Act
(NEPA). The proposed rule with the rewsed environmental review procedures was released on
May 14, 2008.

I am very concerned that the proposed rule falls short of the intent of Congress that these revised
procedures comply with NEPA. Compliance with NEPA is critical to providing both ecosystem-
based management and sufficient public comment opportunity on fishery management proposals.

As proposed, the new rules would have the followmg 1mpacts
¢ Complicates NEPA compliance
o Under the proposed rule, procedures will become more difficult to complete with
the introduction of new documents with different requirements.
e Increased control given to fishing_industry
o Environmental review responsibility moved from NMFS to fishery management
councils, which often have substantial financial interests in the local fisheries.
* More opportunities for avoiding environment reviews
o Fishery managers could utilize categorical exclusions, frarnework procedures, and
other mechanisms to avoid both environmental review and public input.
¢ Reduces the opportunity for the public to comment on proposals in both timeframe and
subject matter ‘
o The public comment period could be decreased from the current 45 day allotment -
to as little as 14 days. Moreover, any concerns not voiced within this initial -
comment period could not be raised during subsequent comment periods.

Salem Phone Numbers: 503/986-1442 (direct) or 800/332-2313 (message)
District Office; 1125 SE Madison, Suite 1008, Portland, OR 97214 - Phone: 503/231-9970 - E-mail: rep.dianerosenbanm@state.or us
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If adopted, this proposal would undermine the application of NEPA to the detriment of both
fishery management and ocean ecosystems. Iurge you to withdraw this proposal and redraft it to
maintain the intent of Congress and President Bush.

'Sinccrely,

Oregon State Representative Diane Rosenbaum
Speaker Pro Tempore

CC: The Honorable Congressman Wu
The Honorable Congressman Walden
The Honorable Congresswoman Hooley
The Honorable Congressman DeFazio
The Honorable Congressman Blumenauer
The Honorable Senator Wyden
The Honorable Senator Smith
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Association

Rollie Barnaby
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Niaz Dorry
Coordinafing Director

Ted Hosking
Saftwater Network

Kim Libby
Midcoast Fishermen's Association

Curt Rice
Commercial Fisherman

Neit Savage
Aguacutture Education and
Research Center

Geoffrey Smith
The Nature Conservancy

August 4, 2008

Director Risenhoover

Office of Sustainable Fisheries
1315 East-West Highway, SSM(C3
Silver Spring, MD 20910

Via e-mail to: nepaprocedures@noaa.gov

Dear Director Risenhoover:

The Northwest Atlantic Marine Alliance (NAMA) submits these comments

relative to the proposed rule recently issued by the National Maririe Fisheries

Service (NMFS) to implement the provisions of the Magnuson-Stevens

Reauthorization Act (MSRA) addressing integration of the National

Environmental Policy Act (NEPA) and fishery management processes [73

Fed. Reg. 27998 (May 14, 2008); 16 U.S.C. § 1854(i)(1)]. NAMA is

committed to supporting local fishing communities in New England and the

Northeast in their efforts to revive ailing marine ecosystems and recover

healthy fisheries. We are supportive of community based fishermen,

anchored in a history and geography of fishing fertile waters of the Northwest

Atlantic, who seek sound scientific information to add to their own breadth of
knowledge of the marine environment in order to develop plans and actions -
that will recover and sustain a fishery ecosystem that can support themselves

and future generations of local fishermen.  Careful and effective

implementation of the MSRA and effective incorporation of NEPA are key to

this goal.

NMFS should withdraw the proposed rule

Although the Magnuson-Stevens Fishery Conservation and Management Act
was re-authorized and Congress directed NMFS to update its environmental
review procedures for compliance with NEPA, the proposed rule does not
accomplish that and serves only to weaken NEPA in the context of the MSA.
The failures are so significant that the best course is to abandon.this rule and
start over.
. 7 i

Contrary to the claim that the new process woulds cause the Fishery
Management Councils (FMCs) to be more attentive to environmental impact
review and provide more opportunity for public input, the rule actually is an
abrogation of NMFS’ legal responsibility to implement NEPA reviews. It
provides an avenue for the councils to circumvent such reviews and provides
ample opportunity for reducing public participation by significantly reducmg
the required response time.




In the lengthy preamble, NMFS suggests that the councils are composed of balanced

representatives from a wide variety of viewpoints and expertise, but in reality they are composed

of politically appointed members, many of whom represent big industrial fishing interests.

NAMA strongly opposes the removal of responsibility for environmental review from the hands

of NMFS scientists and other trained experts into the hands of highly politicized non-federal -
advisory bodies limited in scientific expertise and laden with personal agendas. It is a dereliction

of NOAA'’s obligation to conduct environmental reviews in accordance with NEPA, which

requires that the assessment and solicitation of, receipt of, and response to public comments be

conducted by a federal agency. If adopted, this proposal would undermine the implementation of
NEPA to the detriment of fishery management, ocean ecosystems, and fishing communities. As

suggested at the end of this letter, there is certainly a better way to comply with the mandate to

update the environmental review process in the context of NEPA and the MSA.

The problems with the proposed rule

Problems with allowing FMCs to share responsibility for NEPA. The rule incorporates an

illegal delegation of NEPA responsibilities to the councils, which are non-federal advisory
bodies, and thereby gives them a degree of control over the outcome of environmental review
inconsistent with NEPA. In addition, NMFS should retain the authority to set time limits for
fishery management actions; be solely responsible for seeking and receiving comments from the
public on draft and final EISs; and, be responsible for responding to comments and writing the
final EIS. While it is appropriate to confer with the relevant council and encourage their
contribution to the information and their participation in the process, the full responsibility for
the final product rests only in the hands of NMFS — and it should stay that way.

" While NAMA is most concerned about the New England Fishery Management Council, and we

believe there have been adequate numbers of examples to illustrate the Council will exert power
over selection of alternative management options and decisions and may ignore environmental
impact analyses, we are also aware that other Councils should not be given unusual and illegal
responsibilities over the environmental review process and selection of alternatives. A better
procedure for incorporating NEPA is essential. We believe that the proposed rule offers
opportunities and creates ambiguities that will encourage the councils to have undue influence
over the environmental review process and use if to their own ends, which are not always in the
best interest of the marine ecosystem and local fishermen and their communities.

Problems with creating new environmental documents. There is nothing Wrong Wlth the usual
NEPA environmental documents: EIS (environmental impact statement), EA (env1ronmenta1

assessment) and FONSI (finding of no significant impact) with clear publi¢ review procedures.
There is no need or reason for creating additional types of documents or substifuting new
processes for those that are tried and true. Furthermore, new types of documents will have to
have new guidelines and the entire review system will be confusing 1f not inadequate. In
particular:

» IFEMS (integrated fishery and environmental management system) is not an acceptable

alternative to EIS and EA documentation, because while similar to the standard NEPA
documents, they vary in important ways including production and public review

Northwest Aflantic Marine AI|ianpe * PO Box 360 » Windham, ME 04062 » tel & fax: 207-284-5374 » www.namanet.org




procedures, timing, responsible bodies, scheduling of public review hearings if any,
completeness of information, and consideration of cumulative impacts so critical in
fishery management decisions.

* Framework Compliance Evaluations are an entirely unacceptable alternative to NEPA
environmental review process. An internal decision by NMFS that a proposed action is
already covered by previous documents leaves the public entirely out of the decision
making process.

* Categorical Exclusion (CE) is not needed or in any way desirable. The situations -
described as warranting CEs can usually be handled sufficiently by the standard NEPA
review process. The lack of severe restrictions on the use of CEs offers an opportunity
for circumventing standard environmental assessment procedures in situations when they
provide no obstacle to effective decision-making.

* Placing arbitrary length restrictions on complex environmental review documents is also
unacceptable. While it is always helpful to reduce repetition and to be clear and concise
in wording, there is no excuse for avoiding complicated information and relationships.
Thoroughness is to be encouraged every step of the way.

* MFCs should not have the authority to recommend alternatives entirely outside the scope
of the environmental review. If they add an alternative, it should be vetted with the same
procedures as all other alternatives. '

Problems with new time limitations and new procedures for public review

* Allowing the councils to issue environmental reviews for comment, to accept public
comments and/or to schedule hearings on documents in the context of council meetings is
absolutely unacceptable. There is no reason to believe that councils would give public
comments careful review nor would they be equitable in their consideration of all
comments received. The effect would be to shut some or much of the public out of the
process. NMFS should handle the comment procedure from beginning to end. -

» A fourteen-day period for public review of environmental documents, including complex
EISs or IFEMS, would in practice shut out many fishermen and other citizens who would
want to comment and would potentially have important input, While the rule sets out
standard comment periods of 45 and 30 days for environmental documents (draft and
final IFEMS), and it prescribes guidelines for circumstances under which a shortened
comment period would be allowed, there are no guarantees that the shorter period of 14
days would not be used too often or could become the standard procedure. Furthermore
the FMCs are given some discretion in this matter, which is unacceptable under NEPA,

¢ NMFS and the Secretary of Commerce are given the authority to shorten the time for
making a final ruling on a fishery management action to as short a period as 15 days from
some ill-defined point but clearly prior to the completion of a final environmental

~ document or immediately upon release of the final IFEMS, without allowing public

Northwest Aflanfic Marine Alliance » PO Box 360 « Windham, ME 04062 » tel & fax: 207-284-5374 = www.namanet.org




comment on the alternative selected for the Secretary’s decision. It is far too easy to cut
off public input on a final management decision. These provisions are contrary to NEPA
and unacceptable alterations to the public review process.

Strengthen, don’t weaken, the implementation of NEPA in the context of MSA

NMFS should retain control of environmental review and strengthen it’s own procedures by
guaranteeing independence to NOAA scientific review teams. EISs should utilize and document
the best science available, consider impacts of alternative management actions on entire
ecosystems, encourage public and fishing community participation in the EIS scoping process,
make it difficult for the councils to ignore scientifically sound analyses, and require that
decisions contrary to or outside the NMFS analyses be justified with equally rigorous and
scientifically defensible reviews.

To coordinate the NEPA process with the requirements of MSA doesn’t allow turning over
complicated and objective scientific analyses to biased parties. It requires that the analyses be
done by the federal agency and that they incorporate the best available science and fishery
knowledge, complex ecosystem analysis, and a precautionary approach that takes into account
inevitable uncertainties.

Finally, NMFS should have a process by which it makes sure all reasonable alternatives and their
environmental impacts are considered in an EIS. Some of these alternatives may be suggested
from the public, fishermen and their organizations, or others outside NMFS and the council.
Councils should not have the authority to reject consideration of alternatives deemed reasonable
by an objective NMFS process. Councils have often rejected alternatives aimed at complying
with the affirmative conservation provisions of the MSA as impracticable and omitted them from
the range of alternatives. NMFS should involve the relevant FMC but should not give them the
authority to do the agency’s job.

Yours truly,
Niaz Dorry ‘ *
Coordinating Director 7 ’

T4

CC: Congressional delegation
New England Fisheries Management Council

Northwest Atlantic Marine Alliance « PO Box 360 = Windham, ME 04062 « tel & fax: 207-284-5374 » www.hamanet.org




Public Employees for Environmental Responsihility

P.0. Box 574  North Easton, MA 02356
Phone; (508) 230-9933 » Fax: (508) 230-2110
e-mail: nepeer@peer.org * hitp://www.peer.org/newengland

August 7, 2008

Alan Risenhoover

Director, Office of Sustainable Fisheries
National Marine Fisheries Service

1315 East-West Highway, SSMC3
Silver Spring, MD 20910

RE: Comments on Proposed Environmental Review Process for Fishery Management Actions
Dear Director Risenhoover,

Thank you for the opportunity to provide comments on the proposed environmental review
process for fishery management actions pursuant to the Magnuson-Stevens Fishery Conservation
and Management Act (MSA). As you are aware, in 2007, the MSA was re-authorized and
National Marine Fisheries Service (NMFS) was directed to update its environmental review
procedures for compliance with National Environmental Policy Act (NEPA) and to improve
efficiency. The proposed rule with the revised environmental review procedures was released on
May 14, 2008.

Public Employees for Environmental Responsibility (PEER) is a Washington D.C.-based non-
profit, non-partisan public interest organization concerned with honest and open government.
Specifically, PEER serves and protects public employees working on environmental issues.
PEER represents thousands of local, state and federal government employees nationwide; our
New England chapter is located outside of Boston, Massachusetts. PEER has been involved in
NMEFS issues for a number of years, and we are extremely concerned about the proposed rule.
Specifically, we belicve that the rule does not comply with NEPA and the Council on
Environmental Quality NEPA compliance regulations, and does not providd adequate
opportunity for public comment on fishery management proposals. Qur specific comments are
set forth below. ) ' '

Proposed rule complicates NEPA compliance. The proposed rule calls for the establishment. -
of new forms of documentation. Specifically, the rule proposes the development of an
“Integrated Fishery Environmental Management Statement” (IFEMS), instead of an ‘
Environmental Impact Statement (EIS), familiar to everyone who has dealt with NEPA. By

Headquanersz 2001 S Street, NW e Suite 570 o Washingtoh, D.C. 20009 » 202-265-PEER (7337) e fax: 202-265-4192
e-mail: info@peer.org e website: hitp://www.peer.org @ oam>e
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substituting a new type of environmental review document, there will likely be confusion over
what legal standards apply to the document. From a legal standpoint, this shift to IFEMS will
likely result in more litigation as the courts are asked to clarify these new requirements. Because
of the new requirements for developing an IFEMS instead rather than EIS this proposal will
actually make the environmental review process more difficult, and therefore less efficient.

Increased control given to fishing industry. The proposed rule gives too much coritrol to
fishery management councils (FMCs), advisory groups composed primarily of fepresentatives of

- commercial and recreational fishing interests. As you are aware, NEPA documents must be

prepared by the federal agency undertaking the action that invokes NEPA in the first place, or by
a consultant the agency hires. While cooperating agencies do play certain roles under NEPA, the
federal agency in charge is responsible for fulfilling NEPA requirements. This process ensures
that the NEPA review is fair and impartial. In a drastic shift from these requirements, the
proposed rule allows FMCs a joint role in initiating the scoping process, sefting time limits,
reviewing and responding to comments on draft IFEMSs, preparing draft and supplemental
IFEMSs, being the public contact, and selecting a contractor for preparation of the IFEMS. This
appears not only to be contrary to NEPA, but also has the potential to create conflicts of interest
and the appearance of impropriety.

More opportunities for avoiding environmental reviews. Fishery managers could utilize

- categorical exclusions, framework procedures, experimental fishing permits and other

mechanisms to avoid both environmental review and public input. Specifically, the proposed
“framework™ provisions could shield a variety of actions from any public environmental analysis
whatsoever. In addition, the proposed rule would allow expanded use of categorical exclusions
and experimental fishing permits, which allow fishery managers to avoid environmental review
and public input entirely. This avoidance of environmental reviews is contrary fo an ecosystem-
based management of ocean resources,

Reduces the opportunity for the public to comment on proposals. Council on Environmental -
Quality (CEQ) regulations require a minimum 45-day comment period for a draft EIS. These.
timeframes can be reduced in certain unusual circumstances, but such reduction in public
comment periods must be approved by either EPA or CEQ. The proposed rule would allow this
timeframe to be reduced to as few as 14 days, if such changes are “in the public interest” or if
there is “insufficient time to meet MSA timeframes.” Moreover, these reductions in time frames
are not subject to CEQ or EPA approval. The spirit and intent of NEPA is to ensure that federal

- agencies examine all alternatives for-a particular project, and take the environmental nnpacts of

federal projects into account... The public comment process is a huge part of this revigw. By
giving FMCs the ability to set the time limits on comment periods, NMFS may be curtailing
public 