
Solicitor of Labor U.S. Department of Labor 
\jVashinqton, D.C. 20210 

December 14,2011 

MEMORANDUM FOR THE DEPUTY SECRETARY 

FROM: 	 M. PATRICIA SMITH (t1IS 
RE: 	 UPDATE TO APRIL 7, 2011 PLAN FOR CONTINUATION OF 

CERTAIN LIMITED DEPARTMENTAL AND SOLICITOR 
ACTIVITIES DURING A LAPSE IN APPROPRIATIONS 

I have reviewed my April 7, 2011 memo to you entitled "Continuation of Certain Limited 
Departmental and Solicitor's Office Activities During a Lapse in Appropriations." That 
memo includes 1) agency plans that the Office of the Solicitor (SOL) approved at that 
time as meeting the legal criteria and principles for performance of excepted activities 
during a lapse in appropriations; 2) documentation from the heads of other DOL agencies 
acknowledging that their agencies would cease to operate during a shutdown because 
they do not meet any of these legal criteria; and 3) SOL's plan for continuing a minimal 
level of activities sufficient to support the excepted activities of the Department under 
applicable legal standards. 

With the exception of the changes noted below, the Office of the Solicitor has determined 
that the agency plans remain current in the event that a lapse in appropriations occurs in 
the near future. 

SOL has approved for legal sufficiency the following additions to DOL agencies' 
excepted activities agency plans. These activities are exempt from the general 
prohibition on performing government functions during a lapse in appropriations, and the 
appropriate number ofFTE will be assigned to work during a lapse in appropriations: 

• 	 Criminal investigative work performed by the Mine Safety and Health in support 
of the U.S. Attorney's investigation ofpotential crimes associated with the Upper 
Big Branch explosion in April 2010. This type of criminal law enforcement is 
excepted from the general prohibition on performing government work during a 
lapse in appropriations. 

• 	 Criminal investigations performed by the Office of Inspector General as 
necessary to protect life and property. This type of criminal law enforcement is 
excepted from the general prohibition on performing government work during a 
lapse in appropriations. 

• 	 The Office of Workers Compensation Programs has amended its plan (in an 
attachment) to make it clear that the Federal Employees Compensation Act Fair 
Share program is one of the agency's administrative activities that will continue, 
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at least temporarily, during a lapse in appropriations, because it has available to it 
prior year appropriated funds. 

" 	 The Employment and Training Administration will continue to produce weekly 
unemployment insurance claims reports. This data is considered to be essential 
to the Federal Reserve Board in setting monetary policy, a critical function for 
the U.S. economy. The lawful continuation of these activities is necessarily 
implied from the continued formulation and implementation of the Nation's 
monetary policy. 

In addition, plans submitted on April 7 by MSHA and SOL noted that work on the 
Federal Mine Safety and Health Review Commission backlog project would continue 
during a lapse, because the project was financed with 2010 supplemental funding hat was 
not subject to lapse. That project is now funded with appropriated money, but the 
activities do not meet any of the exceptions to the general prohibition on performing 
government functions during a lapse in appropriations. Therefore, this work will not 
continue during such a lapse. 

Finally, the names of some personnel listed in agency plans may have changed since 
April. Since position titles remain the same, agency plans have not been updated to 
reflect those changes. However, the Office of the Assistant Secretary for Administration 
and Management is maintaining an up-to-date list of excepted employees. 

As I noted in my April 7 memo, we will revise our approvals if and when circumstances 
warrant any additional changes. 

Updated Agency-by-Agency Employee Census 

We have revised the agency-by-agency employee census provided in April 2011. The 
new census numbers are based on information provided to SOL as oftoday. 

Agency Name I "On During Shut-
i Board" Down 

Office of the Secretary (10, Dep Sec & Exec Sec) 54 9 
, Benefits Review Board 61 4 
Bureau of Labor Statistics 2472 3 
Employee Benefits Security Administration 921 49 
Employment and Training Administration 1184 41 
International Labor Affairs Bureau 100 6 
Mine Safety and Health Administration 2339 967* 
Office ofAdministrative Law Judges 137 0 
Office ofAssistant Secretary for Administration and 714 47 
Management 
Office of Chief Financial Officer 109 7 
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Office of Congressional and Intergovernmental Affairs 26 3 
Office ofEEOICPA Ombudsman 4 4 
Office of Inspector General 418 185 
Office of Labor Management Standards 230 2 
Office ofPublic Affairs 59 8 
Office of the Solicitor 696 62 
Occupational Safety and Health Administration 2252 228 
Office of Workers Compensation Programs 1610 1358 
Wage and Hour Division 1804 6 

Administrative Review Board 14 0 
Employee Compensation Appeals Board 37 0 
Office of Assistant Secretary for Policy 28 1 
Office ofFederal Contract Compliance Programs 727 0 
Office of Disability Employment Policy 48 2 
Office ofFaith-Based and Neighborhood Partnerships 3 0 
Office ofPublic Engagement 3 0 
Office ofRecovery for Auto Workers and Communities 6 0 
Veterans Employment and Training Administration 210 0 
Women's Bureau 56 1 
TOTAL 

* This number differs from the number provided in the April 7, 2011 plan in part due to 
computation errors in the earlier chart. 
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Solicitor of Labor U.S. Department of Labor 
Washington, D.C. 20210 

April 7,2011 

MEMORANDUM FOR THE DEPUTY SECRETARY 

FROM: 	 M.PATRICIASMITH Pf/J" 

SOLICITOR 


RE: 	 CONTINUATION OF CERTAIN LIMITED DEPARTMENTAL 
AND SOLICITOR'S OFFICE ACTIVITIES DURING A LAPSE 
IN APPROPRIATIONS 

The Office of the Solicitor (SOL) has completed its legal review ofagency proposals to 
continue certain "excepted" activities l during a lapse in Departmental appropriations. 
This memorandum includes 1) agency plans that SOL has approved as meeting the legal 
criteria and principles for performance of excepted activities during such a lapse; 2) 
documentation from the heads of other DOL agencies acknowledging that their agencies 
will not continue to operate during a shutdown because they do not meet any ofthese 
legal criteria; and 3) the Office of the Solicitor's plan for continuing a minimal level of 
activities sufficient to support the excepted activities of the Department under applicable 
legal standards. As we have discussed, this legal review does not constitute final 
approval of the Department's overall plans in the event ofa lapse in appropriations. 

We will revise our approvals ifand when new facts arise that change our legal analysis. 
In addition, agencies understand that SOL must approve any changes they wish to make 
to this version of their plans. 

As this memo and the accompanying individual agency plans reveal, DOL's primary 
activities in the event ofa lapse in funding will be the provision ofhenefits to worhrs 
under entitlement programs and the protection of life in cases of imminent threat. 

1. OMB Circular No. A-ll 

OMB Circular No. A-II (Circular) "provides policy guidance and instructions" for 
Executive Branch agencies in their development of shutdown plans. Circular, Section 
124. 1 (b). This guidance is based on two opinions issued by the Attorney General in the 
early 1980s, affirmed and updated by the Department of Justice's Office ofLegal 
Counsel in 1995. As Circular No. A-II states, those opinions conclude that "the 
language and legislative history ofthe Antideficiency Act unambiguously prohibit 

1 "Excepted activities" are authorized by law to continue during a lapse in appropriations. Generally, such 
limited activities are authorized to continue when, despite such lapse, funds remain legally available; when 
authority to Wldertake minimal obligations is necessarily inferable from other statutes; or when necessary 
to address imminent threats to the safety of human life or the protection of property. One additional 
exception that may come into play is activities necessary to the discharge of the President's constitutional 
obligations. 



agency officials from incurring obligations in the absence of appropriations ...." Id. 
Section 124.(a). 

The following information responds to the guidance provided in Section 124.2 ofthe 

Circular: 


Unless otherwise noted in specific agency plans, the Department estimates that it will 
take one half day to complete the shutdown. Before implementation ofDOL' s shutdown 
plan, the Department estimates that it will have 16,099 employees on board. DOL will 
retain approximately 1650 employees under the plan for the following reasons2

: 

o 	 They are engaged in law enforcement: 53 employees (including 10 individuals on 
call for Office ofLabor Management Standards); 

Gl Their compensation is financed by a resource other than annual appropriations: 
463 (including 1 individual on call for the Office ofWorkers' Compensation 
Programs)3; 

o 	 They are not otherwise exempt, but will be retained to protect life and property: 
1285. 

The Circular also asks agencies to determine whether the number of employees DOL will 
retain to protect life and property exceeds five percent ofthe number ofemployees on 
board at the beginning ofa hiatus in funding (minus employees who are exempt). We 
have determined that it does.4 These individuals are employees ofDOL's worker 
protection agencies, including The Occup~tional Safety and Health Administration 
(OSHA), the Mine Safety and Health Administration (MSHA), the Wage and Hour 
Division, and the Employee Benefits Security Administration (EBSA). These agencies 
protect the safety and health ofworkers in the American workplace (including mines), 
detect and prevent child labor violations, and protect workers' pensions and health 
benefits. They have identified the number ofemployees who are necessary to protect life 
and property, and who must therefore remain at work in the event of a lapse in funding. 
Individual agency shutdown plans further elaborate on the Continuation ofthese 
functions. 

2. Comparison with 1995 Plans 

2 Circular A-II does not ask for infonnation on the number of employees who will be retained under all of 
the Antideficiency Act's prohibitions on perfonning work during a funding lapse. We have included a 
chart in Section 5, below, with a complete count of on-board and excepted employees for each of DOL's 
agencies. 
3 An additional 234 employees will be retained under the EEOICPA Part B program with funding that, 
although not subject to lapse, will run out after two days. After that time, they will be retained by 
necessary implication to carry out the program. 
4 We made this calculation by subtracting the number ofemployees exempt because they are engaged in 
criminal law enforcement and the number of employees exempt because they are financed by a resource 
other than annual appropriations from the number ofemployees on-board with before implementation of 
the plans, and then determining whether the number ofemployees retained to protect life or property is at 
least five percent of that total. See OMB Circular A-ll Section 124.2 
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In addition, as you know, the Department developed and implemented similar shutdown 
plans in 1995 that were reviewed and approved for legal sufficiency by then-Solicitor 
Thomas Williamson. Agencies consulted their 1995 plans, where available, in 
developing their- current plans, and SOL carefully compared these two sets of plans when 
making decisions to approve or require modifications in current plans. While some 
current plans are not identical to earlier ones, comparisons have provided useful in 
assuring that agencies provided adequate justifications for their proposals under 
allowable exceptions to the general prohibition on performance ofwork during a lapse in 
appropriations. In some cases, current plans diverge from those of 1995 because of 
recent .changes in funding sources that affect activities subject to a funding lapse. In 
other cases, plans diverge because ofactivities that did not exist in 1995 or because the 
Department now performs those activities differently, relying for example, on 
information technology that we did not utilize previously. 

3. Synopsis of Excepted and non-Excepted Activities 

As reported to OMB, the major activities conducted by the Department that wilI continue 
d'unng a Iapse m n mgare the fj0 11 .'fu d' owmg: 

NAME OF SERVICEIPROGRAM REASON 
Employee Benefits Securfty Necessary for the safety of life and the 
Administration - criminal investigations, protection of property 
response to imminent threats to covered 
employee plan assets and response to 
medical plan coverage denials in life 
threatening situations 
Employment and Training Administration Other funding source (by necessary 
(ETA) - federal aspects ofUnemployment implication) 
Insurance benefit administration 
ETA - luainlaillillg support for Job Corps Neccssary for the safety oflife and 
Centers training and housing Other funding source (by necessary 
approximately 44,000 students implication) 
Mine Safety and Health Administration ­ Necessary for the safety oflife 
mine inspections for known and potential 
serious and imminent safety problems 
Occupational Safety and Health Necessary for the safety of life 
Administration - workplace safety 
inspections for serious and imminent risks 
to life and health 
Office ofWorkers Compensation Other funding source 
Programs - Black Lung Benefits, 
EEOICPA, FECA, and Long Shore benefit 
payments processing 
Wage and Hour Division - response to Necessary for the safety of life 
incidents involving serious injury or death 
ofa minor while employed (child labor 
violations) or of a farm worker 
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As indicated in Section 4, below, the Mine Safety and Health Administration and the 
Office ofWorkers' Compensation Programs account for the bulk of the employees who 
will be performing these activities. 

4. Agency-by Agency Employee Census 

Our review focused primarily on activities, rather than specific numbers ofpositions. 
However, we also sought assurance from departmental agencies that the number of 
excepted positions bears a reasonable relationship to the activity proposed. Agency 
officials have the responsibility for detennining the appropriate number of positions for 
~ch excepted activity, because they are in the best position to evaluate their resource 
needs. From a legal standpoint, adhering to such a standard will minimize the risk of a 
violation ofthe Antideficiency Act, which prohibits, except as authorized by law, the use 
of employee services in the absence ofavailable appropriations. 

Below is a chart that reflects the number ofemployees "on board" in each DOL agency 
as ofApril 1, 2011 and the number of employees who will remain at work during a 
funding lapse, based on figures provided to SOL by the agencies. These numbers 

Agency Name On 
BoardS 

Durin§ Shut-
Down 

Office of the Secretary (Immediate Office, Deputy 
Secretary, Executive Secretariat 

59 10 

Benefits Review Board 63 4 
Bureau ofLabor Statistics 2473 3 
Employee Benefits Security Administration 925 49 
Employment and Training Administration 1120 26 
International Labor Affairs Bureau 95 5 
Mine Safety and Health Administration 2304 1002 
Office ofAdministrative Law Judges 128 0 
Office ofAssistant Secretary for Administration and 
Management 

680 47 

Office ofChief Financial Officer 86 7 
Office ofCongressional and Intergovernmental Mfairs 26 3 
Office ofEEOICPA Ombudsman 4 4 
Office ofInspector General 417 26 

S "On Board" numbers represent the DOL workforce as of 4/1111. 

6 "During Shut-down" numbers are based on plans as of4/3/11. These numbers do not reflect employees 

who may be' called back to work on as "as needed" or "intermittent" basis because of Wlanticipated events, 

such as a serious, industrial accident that would require DOL to deploy a large number of investigators. It 

may also be necessary to call back to work on-call employees in the event of a prolonged shutdown to 

meet court-imposed or statutory deadlines that cannot be postponed. ' 
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Office ofLabor Management Standards 244 2 
Office ofPublic Affairs 64 8 
Office ofthe Solicitor 710 138 
Occupational Safety and Health Administration 2275 228 
Office ofWorkers Compensation Programs 1617 1332 
Wage and Hour Division 1660 6 

Administrative Review Board 13 0 
Employee Compensation Review Board 37 0 
Office ofAssistant Secretary for Policy 25 1 
Office ofFederal Contract Compliance Programs 763 0 
Office ofDisability Employment Policy 50 1 
Office ofFaith-Based and Neighborhood Partnerships 2 0 
Office ofPublic Engagement 4 0 
Office ofRecovery for Auto Workers and Communities 6 0 
Veterans Employment and Training Administration 217 1 
Women's Bureau 56 1 
TOTAL 16116 2904 

6. Agency Proposals to Continue Activities 

The Office ofthe Solicitor reviewed and approved proposals for excepted activities for 
the following DOL agencies or offices (the date in parentheses is the date on which the 
latest version of the agency's plan was approved): 

II Office of the Secretary (includes Immediate Office, Office ofthe Deputy 
Secretary, Executive Secretariat (311111) 

II Benefits Review Board (317111) 
II Bureau ofLabor Statistics (4/6/11) 
II Employee Benefits Security Administration (3/2111) 
II Employment and Training Administration (4/6111) 

II International Labor Affairs Bureau (3/30/11) 

/I Mine Safety and Health Administration (4/6111) 

II 
 Office ofAdministrative Law Judges (3/29/11) 
/I Office of Assistant Secretary for Administration and Management (3/2/11) 
• Office ofChiefFinancial Officer (3/2111) 
• Office ofCongressional and Intergovernmental Affairs (311/11) 
II Office ofEEOICPA Ombudsman (4/6111) 
• Office ofInspector General 3/3111) 
II Office ofLabor Management Standards (317111) 
II Office ofPublic Affairs (3/3/11) 
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III 

o 	 Office of the Solicitor (4/6/11 f 
o 	 Occupational Safety and Health Administration (4/6111) 


Office of Workers Compensation Programs (3/9111) 

11:1 	 Wage and Hour Division (311111) 

SOL-approved plans for each of the above agencies are included in this memorandum. 8 

Pursuant to its legal analysis, SOL also determined that the following agencies have no 
functions that would continue during a funding lapse. We have indicated in parentheses 
the date on which the agency head confirmed to SOL his or her understanding that the 
agency would shut down during a lapse in funding: 

lID 	 Administrative Review Board (3/4111) 
lID 	 Employee Compensation Review Board (3/4111) 
o 	 Office ofAssistant Secretary for Policy (3/3111 )*9 
o Office ofFederal Contract Compliance Programs (3/8/11) 

lID • Office ofDisability Employment Policy (3/3/11)* 

o Office ofFaith-Based and Neighborhood Partnerships (3/3/11) 

lID Office ofPublic Engagement (3/3111) 


Office ofRecovery for Auto Workers and Communities (3/4/11) 

lID Veterans Employment and Training Administration (3/3/11)* 

lID Women' s Bureau (3/3/11)* 


Email exchanges demonstrating agency head acknowledgment of the need to shut the 
agency down are attached to this memorandum. 

7 SOL's finalized its plan after reviewing and approving DOL agency plans to assure provision of 
necessary legal support for excepted activities. 
8 Some SOL-approved plans are marked "Draft" in recognition of the fact that revisions might ocror before 
or during a shutdown, depending on circumstances. Plans that are not marked draft are also subject to 
revision. 
9 An asterisk denotes agency head is a Senate-confinned Presidential appointee not subject to furlough who 
would continue to report to work during a shutdown. 
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~1EMORANDUM FOR SOLICITOR SMITH 

t 
.' 

c' rfROM: 	 Ana M. Ma . - ,( .... , ...... 
Chief of Staff 

DATE: 	 Deccmber 14.2011 

SUBJECT: 	 Changes to March 1, 2011 Memo 

I have reviewed the contingency plannlng memo dated March 1,20 II for the Office or the 
Secretary. Due to the timing of a possible shutdovm, the following. changes are proposed: 

GI During the first \veek of the shutdoVII11, 3 full time positions would represent the minimal 
staffing requirement at the office. Three (3) additional individuals ,,.,.-ould be available (0 

either telev'lOrk or to rotate, as necessary. 
e 	 During the second week of a shutdown, all individuals ,,,'ould ,vork 011 an as needed basis. 


If the shutdown \",ere to continue into January. the original statTing levels would be 

required. 


Individuals who would provide authorized services: 

Ana Iv!. Ma. Chief of Stair 
Mary Beth Maxwell, Acting Deputy Chief of Staff 
Irllscmll T. Garza. Counselor to the Secretary 

As Needed: 
Adriana Kugler. Chief Economist 
Cortney E. Bright, Director of Schcduling and Advance 
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U.S. DEPARTMENT OF LA~OA 

DEPUTY StCRETARV OF LABOR 


WASHINGTON. D.C. 


20210 

Febn13ry 28.. 201 J 

MEMORANDUM FOR M. PATRICIA SMITI-I 

SOLICITOR OF lABOR~ t) fA , 


FROM: 	 SHHD.HARRrS ~/-~
Df:rUTY SECRETAl . 

SUBJECT: 	 I>roposed ~Excepled" Activities During 11 Lapse in 

Appropriations . 


During n lapse in tlpprOprialions. m)' immediilte office will suspend ull operations and all ormy 
empl()y~es will be fiJrlot.l~hed. except as described below. Upon your approval of this request, a 
member afmy suitT win nOllfy Ihe Assistant Secretory for Administration and Management of 
the nllme of the individilals perfonning th<:'Ilctivities set tbrth below. -l envision job roTation for 
some activities. 

ExCt!pted 5taff in tbis omce will limit their activities (0 activities in supp.ort of.l~e Secretary and 
Depuly Secretary in the p~rI.brmancc of"exccp1cd" activities so identitied in the DepartmenL 
This "'{QuId include dcpartmenwl excepted activities, activities arising from Ihe fhctlhnllhe 
Itlnding lupstJ has occurred. mld exe<;utive bran<.;h clTorts to resolve the: impasse with Congress. 

In lhc nbsence ofs[lccial need:; during such a lapse in approprialions. one sluffao.;sistunl wnuld he 
lllili7..1!U to po.:rlorm c.'(cept~d <Il"{ivitics. including. lor example. screening callers. reviewing moil 
and olher n.:qull~tS. :lml structuring my st.:hedule ilnd coordinating il wilh the needs oflhe 
Secretary. Other s!alTcould be recalkd should the volume of my <:Iuties wilh re:>llcct to the 
~hUldowll or olhct .cx.::eptcd Ilclivilics rise to warralU additional sUlfJing. This would illclude the 
m:cum:ncc of a s..:nous ":lnl.!rgt'mcy III a mruor initinlivc. c.g.• Icgisllllive, l\!g~li m jll'llgrilmmatic. 
$ub!:~~llll.'jltly nuthori.l.cu as ;Ill cxcepwd ac.tiviIY. 

fhauk yllu for your r(.'d~w of lhil'l rcqul!sl. 

http:Iulll\lri.l.cu


MEMORANDUM PATRIClA SMITH, 

SOLICITOR OF LABOR 


FROM: KJM~ 
EXECUfNE SECRETARIAT 

1.201 J 

Prt'l'nn:~".rlIOB).(cepted,. Activities in .the Office 
AppropriatiOllS 

The Seeretariat is charged 
inf'~M'I,,,J communication procesS', and providing support to the 

Secrewy. who perfonns statutoty duties and fundamental rosponsibiJities. for, and on 
behalf of. the President The Secretary's ability to perform these duties requires staff 
support from the Office of Executive Secretariat. 

During a lapse in appropriations, this office remains the Secretary's communications 
nerve center fOf (1) pedomUI18 triage ofcorrespondence and other communication.for the 
appropriate Secretarial, PAS and staff attention, and (2) control and 

. management for all written communications to the authorized 
fum::tiolLing aftho Department. 

( In addition. Office of the EXeC,utive Secretariat manages oontrolIedjnfonnation 
the Secretary and Deputy Secretary. and performs logistical support required 
the Secre~s daily agenda, both within outside the departmental 

m'l;I:uq~!.W l'I;;:lJ:l, is camed out in an effective mmmer. as as possible from undue 

to assure 
In the ovent ofa lapse in appropriations, I believe is miniuuun of three staff are necessary 

minimal activities are perfonned. In the event that circumstances 
or require the rotating otstaff, may be utilized. 

would provide the authorized ,services: 

1- Directot', Ex~cutlve Secretariat 
- DJrector, Management Support Servius 

- Secretary Driver Day Shift 



exempt Personnel: 

IitJ.; 
Director, Executive Secretariat 
Director, Management Support XI'!'I'''IllCI'!Il 

Secretary Driver Day Shift 

AJl,enJ!lne Personnel: 

Agency Officer 
Secretary Driver Evening Shift, Event Coordinator 
Supervisor for Operations 
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March 8, 20J J 

MEMORANDUM TO: 	 PAT.RICIA SMITH 
Solicitor 

FROM: 	 ROYP.SMIUI 
Acting, Chairman ofthe Board 
Benefits Review Board 

RE: 	 AGENCY SHUTDOWN 

During a fapse in appropriations, the Benefits Review Board wiIl,suspend all operations, 
and its stoffwill be furloughed, except as described below. Upon the approval of this 
request, a,-member of my staff ..vilJ notify 'tbeAssistant Secretary for Administration and 
Management oflhe names of tile individuals 'perfonning the,activitjes set forth below. [ 
anticipate the possibility ofjob rota1ion in some instances. Ifunforeseen emergencies 
occur, additional employees would be identified to work during the duration ofthe 
emergency. 

( 	 Exception for Processing Motions for Stays ofPaymenfs: 

The Benefits Review Board references the exception from a required sllUtdo~n of 
government activities due to lapse in appropriations that is pennitted for obligations that 
are necessary for the protection ofproperty. The narrow category ofactivities described 
below will permit the protection ofpropecty interests that would otherwise be los\:. 

Punmant 10 33 U.S.C. §914(f)t an employer must pay an award ordered by the 
administrative law judge within 10 d,ay!! after it becomes "due." If employer does not 
pay, it is liable for an additional assessment-of 20 % of the amount due, See also 20 
C.r.R. §702.350. 

An award becomes "due" at the time it becomes "effective" pursuant to 33 U.S.C. 
§9'19(e), Wl1ich is when tbe administrative lawjudge's compensation order is "filed" in 
the office ofthe district director. See also 33 U.S.C. §921 (a); 20 C.F.R. §702.350. 

The I~i clause of33 U.S.C. §921(b)(3) provides that compensation required by an award 
must be paid even while' a case'is on appeal" unlesg a stay ofpayments is granted by the 
Board. Section 921 (b)(3) states that a stay ofpaymoots sIlall not be issued unles~ the 
employer/camer can establish "irreparable injury" will ensue if it is required to pay the 
award. See also 20 C.F.R. §802. I 05. If the Board grants a stay ofpayments, its order 
must contain a specific finding regarding the nature and extent of the irreparable injury 
t?at would ensue 10 the employer/camero 20 C.F.R. §802.105(a). 



1J11}rmCa1l8 within 10 

( 


Thus, in order for an employer/cwner to obtain complete. albeit possibly temporary, 
reHef. it must apply and the Board must grlmt. a stay ofaccrued and prospective 

ofthe date the compensation order is filed by the mstrict 
n/"l1!IJe"l'fr'_ may apply tor a s~y ofpayments at any time, and the 

granted would apply only to prospective ....",_fito 

[n to the undersigned that the 
Betle'ftts Review Board's ......~_",,,...,"'i 

Clerk wm, therefore, report to 
incoming any motions for stays ofpaymen1s. In the event any molions are 
fourtd, he; will prepare a recommendation on the motion for the consideration. 
Since a panel ofthree judges ,is f!,quired to address and rule on any SUGh motion, three 
judges may required to report to work intermittently to rule. Subsequently, the Clerk 
wi Il prepare an order for the judges' signature. and timely issue that order. 

Individuals Autho.rlzed fOl' Work Under this Exceptiom 

:, Clerk of the Appellate Boards 

., Chainmm and Chief Administrative Appeals 


I, Administrative Appears Judge 

" Administrative App~als Judge 




April 6, 2011 

Memorandum For: 	M. Patricia Smith, Solicitor 


Deborah Greenfield, Deputy Solicitor 


From: 	 Keith Hall, Commissioner 

Sl,Ibject: 	 Contingency Plan for Functions in the Absence of Appropriations 

During a lapse in appropriations Bureau of Statistics will suspend all operations and its staff 
will be furl04ghed, except as 1'I"":l"l'ilh",1'I Upon of a member of my staff will 

notify the Assistant Secretary for Administration and Management of the names of the individuals 

performing the activities set forth I in some instances. 

If unforeseen emergencies occur, additional employees would be identified to work for the duration of 

the emergency. 

We are assuming that all survey and other program operations will cease and that the public website 

will not be In for and control purposes, we are assuming that blackberry 

service and service will have to be for those in work status. If this is no.t the case, our 

requirements excepted staff will as on the attached document. 

Minimum timekeeping functions for excepted will continue, though most administrative 

functions will cease during a shutdown. 

The timing of any shutdown is critical. In after the Consumer Price Index 

estImates had been prepared, but they were t::lt::CI::'~:U to the public. While the release of 

economic data was not classIfied by OM Bto be an activity, the risk of disclosure of the CPI 

data during a shutdown was deemed to be unacceptable and releasing the CPI report was deemed to be 

part of the orderly cessation of activities. As such, OMB a minimal staff to come in during 

the shutdown to the CPI data. Should an occur again and OMS authorizes the 

release ofsome Principal Federal Economic Indic:;ator (PFEI), BLS would need a small staff from the 

program, publications, and IT offices to handle Those Individuals are not named in the 

attached list, as they would vary depending on of the shutdown and, hence, the particular 

release that would be affected. This will NOT be an issue If the last day of operations is March 4. After 

that date, no.PFEI is scheduled to be until week March 14. 

Operating our website and maintaining communications and IT security will require the IT staff named in 

the attachment. In additi"on, in orderto maintain program as long as possible leading up to a 

shutdown, we would then need to backup our verify backup, and then shut them 

down. We consider this a necessary part of the orderly cessation of operations. This process will t~ke 

up to 3 days, and will vary by program. 



While GSA manages physical security in the building, it Is possible that any incidents that might pose a 

risk to the security of protected data will require staff to report to work on an as-needed basis. The mall 

function needs to be maintained because confidential respondent data will continue to come into our 

building despite the shutdown, and by law the BLS is responsible for protec.ting those data. 

The total number of people required to perform the functions identified in this memo is 50. Two, 

• are the only full-time exempt employees. Part-time, or on-call functions ac.count for the 

remainder. Twenty-four individuals will be required for systematic shutdown and backup of all of our 

many data collection and processing systems. As indicated above, this will take as much as 3 days in 

some cases, often less. Eighteen IT staff will be on-call to deal with issues related to our IT and 

communications infrastructure, including ensuring the physical and systems security for our IT 

equipment and maintaining necessary communications equipment for those who are working. Six staff 

from the Office of Administfation will be on call related to mail handling (including mail with confidential 

information from our survey operations), building security, and payroll processing for those who work. 

A list of our proposed excepted activities and individuals associated with those activities is attached. 

Also indicated is whether Individuals are likely to be work continuously (only the agency leadership), 

whether they would work only as-needed (labeled "Intermittent"), or whether they would be only 

required for a short period of system backup and shutdown operations. As mentioned, some staff not 

listed may be required depending on the timing of a shutdown in relation to the release of a PFEI. 

Others may not be needed if our assumptions about excepted services are incorrect. 

Attachment 
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Assistant Secretary for 

Employment and Training 

Washington, D.C. 20210 


DEC I 4 ?Ori 


MEMORANDUM FOR: 


FROM: 


SUBJECT: 


M. PATRlCIA SMITH 

Solicitor ~''1JftLJ!- (J-~2 
JANE OATES 
Assistant Secret for Employment and Training 

Funding Interruptions: 

UPDATED Designation of Excepted Activities and Personnel 


The purpose of this memo is to identify certain Employment and Training Administration (ETA) 
activities that could be maintained throughout any extended shutdown. During a lapse in 
appropriations, ETA will suspend all operations and its staff will be furloughed, except as 
described below. ETA's plan meets the Department of Justice tests for the continuation ofUI 
benefits that don't lapse and the protection of life and property. The plan is based upon the 
following assumptions and provides an updated list of Excepted Personnel in Attachment B: 

II No foreign labor certifications will be processed. 
II No Trade Adjustment Assistance determinations will be made. 
II Because there is no lapse in the payment of Unemployment Insurance (UI) benefits to 

unemployed workers, it will be necessary to cover the following UI functions: 1) 
Support to states and Federal agencies for payment ofUI benefits for Federal and 
Military personnel (UCFE and UCX); 2) Disaster Unemployment Assistance; 3) 
Ensuring money transfers to states and to the various trust fund accounts are managed; 
and 4) Information technology functions. 

II The weekly initial UI claims report, a key economic report, will be issued. 
III To protect life and property, Job Corps will maintain its current holiday Winter Break, 

going to minimal operations from December 16,2011, continuing to operate with a 
minimum number of excepted employees for the duration of the shutdown. 

III Electronic systems will be maintained to process any Job Corps, National Emergency 
Grants for FEMA declared disasters, or other items. 

III Non-excepted personnel may be called to work upon request - for example, in the case of 
a FEMA-decIared disaster to help process a NEG grant application or to process Job Corp 
shopping carts. 

Attachment A describes in more detail ETA's excepted functions and activities; Attachment B 
identifies the minimum number of excepted employees who will be required to carry out these 
functions and activities. There are a number of additional employees on the excepted list termed 
as "alternate" to ensure that excepted work is covered during periods when excepted staff are off 
duty on unpaid status. Those alternate individuals will not increase the total number of excepted 



employees on duty at time, since they are only on duty to another 
excepted employee. 

Upon the approval a member ofmy staffwill notify 
Administration and of the names ofthe individuals pet:rOltnlllng 
forth below. I possibility ofjob rotation in some lli"'a..<.lvv,3. 

emergencies occur, additional employees would be identified to work 
emergency. 

Attachments 
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December 2011 

Attachment A: Excepted Functions and Activities 


that would be ULU~""''''';'V'''' a shutdown are surnmarl:1:ed 
below: 

Job Corps: Protecting Life and Property the Job Corps program, a 
1 nationwide. At any point about 44,000 of Job Corps students 

attending academic and V"""Uj..J", training. While contractors are 
the day to day operations of Centers (28 are operated by the U.S. 

'''''~..''r·'''' urlder an agreement between the Labor and Agriculture), 
for safety and upkeep activities. Should emergency 

students or properties, ETA _~,_.,..,_ and contract for the 
contractors to necessary costs. 

Break on Friday, '-' ............,uv'v... 1. As Job Corps' 
Appropriation is based on the Program Year, center op,eraltlOns, outreach and ...,....".....'...... v ........ , 

tranSltIOn services are not directly impacted. includes those centers operated by 
During Winter Break, at levels, 

'"'u,.."''''u number of students who center as they have no 
housing options during this period. Job Corps will winter break operation levels for 
duration shutdown, and will take appropriate to concentrate students in the tpU1PC!t 

number so as to further reduce costs. 

the national and ........ VLL........ will provide minimum acceptable 
v" .......,'.."" 

Celtltelrs perform financial, and related administrative functions to 
CelntelfS protect student safety and health as as facilities; and monitor 

........&>,U"" ... T ..."""'.....,'" or malfunction availability. 


Unemployment Insurance: Continuing Functions with Expiring .nu..a ............. 

Appropriations - will continue to as occurred 
shutdown 1 and administration 
for unemployed and military personnel will also COllUIlUe 

Unemployment Assistance by the Federal Emergency M~Ula.gelnellt 
"'"v,,,.""."'.... disasters. UI benefits will to be paid since funds are 

"'..........",M..U,........., are different from 1995 we were not paying Emergency 
Unemployment Compensation (EUC) or full for Extended Benefits (EB) 

were not borrowing to pay benefits (28 states are now borrowing). Other UI reforms are 
must: 1) ensure money to and to the various trust 

accounts are and 2) maintain information technology functions. 

I-<vI--pnTPi"1 pel'so:nn!~l in the national and regional will oversee UI activities 
u."",,,,,.. ,,. """"''''£,TC' of administering interface with Treasury 

that ""_A.~""V down funds to 
repaying trust fund nx.cepltea persontnel will also mtcertllCe hetwel~n 

Department of Homeland 
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facilitate funds flowing to states to pay U1.:>U'W,",1 ""''''''1111-'','-' 

UCFE and UCX programs; provide 
AVU«1.nA< workers, and states relative to 


to the EUC and 


Grants: Protecting Life and Property small group ofnational and 
personnel will assist states in .v....,..,,,..., to declared 

under the Stafford Act. These activities are 
um~xt)eC'[eQ labor market dislocations caused by 

Financial and Technology Support A small number 
of procurement, grant, and financial functions such as authorizing 

funds, process shopping carts, and oversee draw downs will 
In addition, ETA will provide minimal support 

assure they are protected from physical harm or cyber ...."'.,..,.... 
applications will be limited to only those systems that are determined to 
authorized "excepted" activities. 

Amendment of the Plan - In the event of emergency or other CllrCl:lIllstancc~s thatlnT,n'l"P<;!PF'" 

require additional excepted work be performed, or will 
an appropriate request to amend this plan. 
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December 14, 2011 

Atta!thm~!lt1-ETA Ust of Ex~Rted PersDnnel 

Sub 
Agency Grade Name Department Position Title 

ETA Office of the Assistant Secretary Assistant Secretary 

ETA SES Office of the Assistant Secretary Deputy Assistant Secretary 

ETA SES Office of the Assistant Secretary Deputy Assistant Secretary 

ETA 15 Office of the Assistant Secretary Chief of Staff 

ETA 5ES Office of Contracts Management Contract Administrator 
ETA SES Office Df Financial and Administrative Management (OFAM) Administrator 

ETA 15 OFAM - Office of the Administrator Deputy Administrator 

ETA lS OFAM - Office ofGrants Management (OGM) Supervisory Grants Management Special/st 

ETA 14 OFAM - OGM - Div. of Work/orce System Federal Assistance Supervisory Contractor Specialist 

ETA 13 OFAM • Office of Budget Adine Budget Officer \ 

ETA 14 OFAM ­ Office ofBudget Budget Analyst 

ETA 14 OFAM - Office ofBudget Budget Analyst for OJe 

ETA 15 OFAM - Office of Financial and Accounting Services (OFAS) SUpervisory Financial Manager 

ETA 14 OFAM ­ OFAS ­ Division ofFinancial Systems and Services Supervisory Accountant 

ETA 15 OFAM ­ Office Of Human Resources Human Resource Director 

ETA 15 OFAM ­ Office ofInformation Systems and Technology Deputy Director for IT 

ETA 13 OFAM - Office ofInformation Systems and Technology Network Analyst 

ETA SES Office of Job Corps - National OffIce Administrator 

ETA 15 Office ofJob Corps - NatIonal Office Deputy Administrator 

ETA 15 OffIce ofJob Corps - National Office Budget Division Chief 

ETA 14 Office ofJob Corps - National Office Budget Unit Chief 

ETA 13 Office ofJob Corps ­ National Office Program Analyst 

ETA 14 Office ofJob Corps ­ National Office Facilities Unit Chief 

ETA 15 Office ofJob Corps ­ Austin Program Manager 

ETA 15 OffIce ofJob Corps - Boston Regional Diredor 



Sub 
Agency Grade Name Department Position Title 

ETA 15 Office of Job Corps - Philadelphia Regional Director 

ETA 15 Office of Job Corps - Atlanta Regional Director 

ETA 15 Office of Job Corps - San francisco Regional Director 

ETA 15 Office ofJob Corps - Chicago Regional Director 

ETA 15 Office ofJob Corps - Dallas Regional Director 

ETA SES Office of Unemployment Insurance Administrator 

ETA 15 Office of Unemployment Insurance Chief, UI Operations 

ETA 15 Office of Unemployment Insurance Chief, Division of FlscaJ and Actuarial Services 

ETA 12 Office of Unemployment Insurance Unemployment Benefit Program for Federal EmployeE 

ETA 14 Office of Unemployment Insurance Manager, Div. ofFiscal and Actuarial 

ETA 1.2 Office of Unemployment Insurance UI Program Specialist, Div. of UI Operations 

ETA SES Office ofNotional Response Administrator 

ETA SE5 Region ­ San Francisco Regional Administrator {thru 12-23-2011.} 

ETA 15 Region ­ San Prancisco Acting Regional Administrator (from 12-24-2011) 

ETA SES Region ­ Chicago Regional Administrator 

ETA SES Region - Daf/as Acting Regional Administrator 

ETA SES Region ­ Atlanta Regional Administrator 

ETA SES Region - Philadelphia Regional Administrator 

ETA SES Region - Boston Regional Administrator 

(AJ Represents a sta/fer who serves as an alternate and Is on call to substitute should the prine/pet' be unovollable. 
* Represents a staffer who could report to work on on QS-needed basis 
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December 13, 2011 

Comparison of ETA's 2011 and 1995 Excepted Personnel 

ETA's list of excepted, excepted-intermittent and exempt personnel is comprised of49 personnel 
- primarily Job Corps and financial and operations support related. 17 of the individuals listed 
would be full time; 32 of the individuals on the list, or about 65% percent, represent staff who 
only would report to work on an alternate, as-needed or intermittent basis on excepted activities. 

The number of proposed ETA excepted personnel is a dramatic decrease in staffing levels from 
the 1995 shutdown when ETA had a total of 145 excepted staff, and did not consider the option 
of calling on non-excepted personnel on an as needed basis. There is also a decrease from the 
April, 2011 list in the total number of staff listed as excepted, despite reflecting alternates to 
provide coverage of excepted work should the shutdown include the holidays, when excepted 
staff may be on unpaid absence. The "alternate" designations do not increase the total number of 
excepted staff who will be on duty at any given time. With advances in technology and 
automated systems, we believe that these staff can satisfactorily perform the necessary excepted 
activities. Below is a summary that displays the difference in staffing levels: 

Summary of Differences in Staffing Levels 

ETA Program Office 1995 April 
2011 

December 
2011 

Office of the Assistant Secretary 4 2 4 (2 alternates) 

Office of Job Corps 26 
18 

(3 on call) 
13 

(2 alternates!3 on call) 
Office of Apprenticeship 11 0 0 

Office ofFinancial & Administrative Management 19 
12 

(7 on call) 
12 

(l alternate!8 on call) 
Office of Workforce Investment 13 0 0 

Office of Unemployment Insurance 10 
7 

(l on call) 
6 

(2 on call) 
Office of Policy Development & Research 4 0 0 

Office of Regional Management/Regional Offices 52 (6 on call) 
12 

(6 alternates!6 on call) 
Office ofNational Response -­ (l on call) (1 on call) 

Office of Contract Management* -­
5 

(4 on call) 
(1 on call) 

National Skills Standard Board** 3 -­ -­
School to Work Office*:I< 3 -­ -­

TOTALS 145 51 49 
(11 alternates121 on call) 

* The Office of Contract Management was created In FY 2011. 

**The National Skills Standard Board and the School to Work office no longer exist. 




u.s. Department of labor Deputy Under Secretary for 
International Affairs 

Washington, D.C. 20210 


MEMORANDUM FOR 

FROM: Sandra W / ­
Deputy Undersecretary ~ 

SUBJECT: Excepted '.•..,."........... in the Event ofLapse in Appropriations 


DATE! March 30, 2011 

In the event of a lapse the BUIeau of International Labor (ILAB) 
would perfonn only those IUlllcwOns that are obligations necessary to discharge 
President's constitutional duties powers, and that are necessary by implication to 
support those functions. functions are necessary to the President's 
responsibility to receive other public Ministers and to conduct torc::u:m 
relations. 

FulfiUing these functions would ..."'''',...... ''"' a minimum number ofstaffto attend any 
international meetings place during such lapse 
Department ofLaborlILAB serves as sole or lead USG representative on labor at 
meeting. This will be case basis considering the ","''',..H. 
the meeting but would involve number of staff necessary to address the 
most crucial meetings and !LAB staff may be called upon to support 
the President's travel and/or 

The titles of those ILAB staff that could called upon depending on the meeting or 
event are: 

Deputy Undersecretary 
Associate Deputy Undersecretary 
Chiefof Staff 
Director, Office ofTrade and Labor (OTLA), or subject matter expert designated 
from OTLA staff' 
Director. Office of International """""Q.~.'uU" (OIR), or subject matter expert des:igrmtc:d 
from OIR staff' 
Director, Office ofChild Labor. "''''........11 or 
subject matter expert designated from ,n.,-",......... 



Mine Safety and Health Administration 
1100 Wilson Boulevard 
Ai"lington, Virginia 22209-3939 

MEMORANDUM M. PATRICIA SMITH 
Labor 

FROM: A. MAIN 

SUBJECT: Amendment to April 2011 Contingency Plan 

Please find attached Mine Safety and Health Administration's (MSHA) April 2011 
Contingency Plan. MSHA is amending the contingency plan to include one assigned to 
the United criminal investigation of the Upper Big 1-l ..~> .... ,.,.i"'I 
revision will facilitate uninterrupted mission critical work and ensure 
criminal law enforcement. 

The Mine Safety and health Administration no longer funds the Federal Mine and 
Health Review Commission backlog project with 2010 supplemental funding. Instead, MSHA 
uses current-year appropriated funds for this project. In the event of a in appropriations, 
all work will cease on the project, because it does not fall within any of the exceptions to the 
general prohibition on performing work during a lapse. 

Attachment 

You can now file your MSHA forms online at www.MSHA.gov.lt·seasy.it.s and it saves you money! 

www.MSHA.gov.lt�seasy.it.s


Mine Safety and Health Administrationu.s. Department of Labor 
1100 Wilson Boulevard 
Arilngton, VirginIa 22209-3939 

MEMORANDUM FOR M, PATRICIA SMITH 

Solicitor of Labor 


FROM: JOSEPH A. MAIN v­C.:\ ~ 'Qo. 
Assistant Secretary of la~o~for 
Mine Safety and Health 

Fourth Revision - Contingency Plan for t;.Xc:eptea Functions 
In the Absence of Appropriations 

If is no 2011 appropriations bill for the Department of or 

Continuing Resolution, the Mine Safety and Health Administration (MSHA) 

continue key functions which directly involve protecting against Imminent threats to 


in and which are necessarY for the protection 

govemment our opinion, these excepted functions meet the Department of 

Justice be a reasonable likelihood that safety of life and property would 


compromised if the functions are not performed, The entire staff whose pay 

benefits are provided directly from the FY 2010 Supplemental Appropriation, and who 

are engaged in the activities Included in the Federal Mine Safety and Health wa\Jrlmu 


Commission Backlog Reduction Project Operating Plan and the Upper Big Branch 

(USS) mine disaster accid~nt investigation, are not being furloughed. 


The attachment describes these functions, and identifies the minimum number of 
excepted employees who will be required to cany out these functions. 

If unforeseen emergencies, such as a mine disaster occurred, additional employees 
would identified to work for the duration of the emergency. During a in funding, 

MSHA woufd cease all other continuing. regular functions. 


1 
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You can now file your MSHA forms online at www.MSHA.goy.U.seasY.it.s fast, and It saves you moneyI 
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MINE SAFmY AND HEALTI-I ADMINISfRATION 

EXCEPTED ACITVmFS AND EMPLOYEES 


April 6, 2011 


During a lapse in appropriations the Mine Safety and Health Administration will suspend 
all operations and its staff will be furloughed, except as described below. Upon the 
approval of this request, a member of my staff will notify the Assistant Secretary for 
Administration and Management of the names of the individuals performing the 
activities set forth below. I anticipate the possibility of job rotation in some instances. If 
unforeseen emergencies occurred, additional employees would be identified to work for 
the duration of the emergency. 

Excepted Activities: 

I. 	 Inspections of targeted mines and specific hazar~s; investigations of 

accidents and miners' complaints. and sample analysis. 


During a funding lapse, MSHA will perform certain activities which, if not performed, 
would significantly compromise the safety of human life in the Nation's mines. MSHA 
will perform targeted inspections at mines which have been prioritized based on the 
mine's history of the hazards that put miners' lives at risk. Hazard-specific Inspections 
will also be conducted across the Nation to address those conditions and practices 
which have been recent key causes of death and serious injury. Additionally, 
investigations of accidents and miners' safety complaints and select sample analysis 
will continue because they represent potentially serious and imminent safety problems. 

Number of Excepted Employees: 

Regional National Total 

Subtotal 768 768 


II. Executive/managerial/supervisory direction; staff support 

MSHA will designate program officials in each geographicallocetion where employees 
are performing the excepted activities described in Section one above, to provide 
executive/managerial/supervisory direction. This direction will ensure that the excepted 
activities being performed are in targeted mines and address targeted issues. 
Additionally, a limited number of excepted employees will provide clerical duties in 
support of excepted activities; and perform system and computer hardware monitoring 
duties to prevent failure or malfunction and ensure system availability. The excepted 
positions below represent the minimum numbers needed to adequately support the 
functions described in Section one. 
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MINE ......n..I.·,LlIJ. ADMINISTRATION 
AND EMPLOYEFS 

o Senior management staff (51 POt1i1tIO'nI) 
o Field office 
o Support 

Number of Excepted Employees: 

Subtotal 

III. Building security activities. 

To ensure the protection of the two MSHA-~wned properties and proprietary product 
documentation housed at one of twelve excepted employees will provide 
24 hour security services at these locations. The number below represents six staff for 
Mine Academy security and six staff to secure the Triadelphia, \}N, facility. 

Regional National Total 
Subtotal 12 12 

IV. Information Technology Support. 

MSHA will designate information technology support personnel at MSHA headquarters 
in Arlington and assign similar responsibility at MSHA's devolution sites in Denver, CO, 
and Beckley, VIM, to maintain network infrastructure and connectivity required for 
continuity of emergency operations and continuing targeted enforcement. 

Number of Excepted Emplo'Yees: 

Subtotal 

3 




MINE SAFElY AND HEALTII ADMINISTRATION 

EXCEPTED AqIVITIFS AND EMPLOYEES 


April 61 2011 


V. Mine Plan Approvals. 

MSHA performs certain plan review and approval activities which have a direct impact 
on miner health and safety. Plan revisions, as well as new plans dictated by changes in 
the mine conditions and mining practices, must be reviewed and approved for operators 
to continue safe operations; 

Number of Excepted Employees: 

Regional National Total 
Subtotal: 40 40 

VI. Mine Emergency Operations Readiness. 

MSHA's quick response to a mine emergency situation is critical in order to protect the 
·safety and health of our Nation's miners. Excepted personnel are needed in order to 
ensure that vehicles and equipment are ready for deployment in the event of a mine 
emergency. 

Number of Excepted Employees: 

Subtotal: 
Regional National 

3 
Total 

3 

Grand Total, MSHA Excepted Employees: 

R~na!.~~. . National . _~"" .-19tal 
Total 951 14 965 
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U.S. Department of labor Office ofAdministrative Law Judges 
800 K street, /IIW, Sulte 400-N 
Washington, DC. 20001·6002 

(202) 693-7300 
(202) 693-7365 (fAX) 

DATE: 	 March 25, 2011 

MEMORANDUM T.O: 	 M. PATRICIA SMlTH 
Sollcl~or 

fROM: 	 STEPHEN L PURCE.LL 
Chief Judge <7~~><, 

SUBJECT: 	 Suspension of Operations Plan 

Durin'g a lapse in appropriationsl the OffiCe of Administrative Law 
Judges (OAU) will suspend 'ali non-essential operatio.n~. All staff will 
be furloughed until suct)·time as appropriations 'are authorized, except 
as provided below and approved !:>t your office. 

Upon t.ne approvi31 of OALJ's plan, a member of my staff will notify the 
Assistant Secretary for Administration and Managem~nt (ASAM) of the 
names of the individuals who are needed to perform the activities set 
forth below. I antiCipate the possibility of intermittent work and job 
rotation for all of these activities. If unforeseen emergencIes occur' 
during any suspension of operations, a,dditional employees would be 
identified to work solely for the duration of the em.ergency. 

The OAU adjudicates approximately 6,000 cases each fiscal year and 
in doing s,o holds hearings in many of these cases. Hearings are 
typically scheduled 60 to 120 days In advance, and they are generally 
held within 75 miles of a claimants residence.. For .each week that the 
'government suspends ,operations, the agency must cancel the hearings 
scheduled for that week. OAU needs access to Its case tracking 
system to determine where ·and when hearings a're scheduled. Only 
an administrative law juqge can order.a hearing cancelled, and the 
files which contain the information needed to cancel these hearings 
reSide In the National Office and seven District Offices. The National 
Officel due to its workload, needs the Chief Judge and Associate Chief 
Judges to handle the task of cancelling hearings, and the District Chief 
Judges would perform the same duties for each District Office. 

http:PURCE.LL


Support staff ,Is als.o needed to c;:ontact the patties in these cases, and 
those duties. wiHbe handled by Spec.ial Assistants in each office. These 
activities will constitute weekly intermittent work. 

In addition, administrative functions, such as time and attendance 
submissions or respondIng to emergency phone calls l will be handled 
on an interniitten~ basis by the Director of Program Operations and the 
Admfnistrative Officer. 

In the NatiOJl~1 Office, which 1$ located In leased space, OAU receives 
its mail through t,be post office, and mail must be pic;ked up daily, 
even though it cannot be proce·ssed. This activity will r~qulre the Chief 
Docket Clerk to work approximately' 1-2 hours every day_ 

OAU is one of nine agenCies within tbe Department which has Its own 
network and data center. This data center must remaIn operational to 
allow email, case trac.klng, and keeping website access operational for 
techhlcal reasons. Keeping the data center operational during any 
government. shutdown Will require that the IT Division Chief spend 1-2 
hours each day checking emaUs for security and accessibility Issues 
and Identifying work that may require additional employees be called 
in to performw 

In the August 1995 OAL] SuspensIon of Operations Plan the number of 
approved exempt positiens for OAU was 22 and this is the same 
number being requested by OALJ. Both plans identify 22 pOSitions as 
essentral during the suspension of operations in light of the fact that 
each of the seven District Offices operates independently from the 
National Office with respect to the caSes assig.ned to those offices. The 
only change· in exempt personnel identified in the current plan is thatl 

Instead of a secretary posJtion being requested for the National Office, 
an additional Associate Chief Judge has been substituted since OAU 
now has two Associate ChIef Judges. 

The plan devise.d by OALJ -is intended to comply with our obligation to 
furlough all non-ess.entfal personnel during any suspension of f.unctiohs 
caused by a lapse 'in appropriations. Should you need clarification or 
addItional information with regard to any elements of the plan, please 
let me know. Thank you for your consideration. 

cc: 	 Deborah Greenfield, 
Deputy Solicitor of Labor 
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MEMORANDUM 


FROM: 


SUBJECT: OASAM .I..>.n. ........ 1' ... " .. Employees 


'-'r.Lur........ 

.....t-,"'..""r'!"... to 138 «excepted" employees. Later that 
"' ......'.u......., ........ to the Office of the Solicitor a shutdown 


submitted a more that included only 96 "excepted" staff. In light 
budget uncertainty, thoroughly reviewed both plans. The 1995-1996 ....., .......~....... 
shutdown plan will serve as the starting point for our revised listing of required the 
event of a budgetary shutdown. Taking into consideration new efficiencies and addition and 
removal ofvarious since that time, the plan described below fully supports actions 
ofexcepted staff perfonning Departmental activities. 

OASAM's 
581 

, Ofthose 
remaining 13 
(S&E) Account. 
(6.6 percent 
employees is attacn,eQ. 

The fonowing is OASAM's ....,•.•u"'.....,,"'" for its staffing leveL As 
...."n'..''''., it to to Department of Labor (DOL) agenClC:S 

know, "-'c• ...."........... 

gm/enlm(~nt--w111e SilUt(lOViln excepted personnef from DOL will 
services in order to their duties. In general. the services OASAM will provide include 
Human Resources (fiR), Infonnation Technology (IT). Facilities (including 
minimal mail Procurement, Security, and Budget Planning. note that it is 
expected that an ofOASAM employees will on standby during the 
shutdown, ready to recalled as necessary to support excepted 

employees (2 S&E; 3 WCF) 
7 (7 WCF) 

I This number does not include a skeletal guard force and janitorial staff. OASAM will maintain it nrin.imal contract 
guard force of three with 11 guards on duty. OASAM will maintain a staffof5 
contract emtllOVees. 



By maintaining a small staff of HR managers in the National Office and an HR specialist in each 
regional office, OASAM will provide basic HR services to support excepted personnel from 
other agencies. This includes labor-management relations services and HR systems services for 
excepted activities. 

Information Technology 
National Office: 6 employees (2 S&E,' 4 WCF contractors) 
Regional Offices: 6 employees (6 WCF) 

OASAM has identified a minimal IT staff in the National Office who will ensure DOL's 
technology services, including e-mail, local area network framework, and various IT systems 
(financial, procurement), operate without disruption to support excepted stafffrom other DOL 
agencies. An IT manager in each regional office will coordinate the IT services for excepted staff 
in the field. 

Facilities Management 
National Office: 6 employees (6 WCF) (5 janitorial contracto.rs - WCF) 
Regional Offices: 7 employees (7 WCF) 

In order to ensure the Department's Frances Perkins Building is operational for excepted 
employees from other agencies, two building engineers will alternate shifts to monitor building 
operations, including heat, air conditioning, electricity, and sanitation services provided by 
contract staff. Additionally, two mail clerks would provide limited mail collection and delivery 
during a shutdown. One employee from each ofOASAM's regional offices will coordinate 
these functions in the field. This will involve coordinating with GSA or the building manager to 
ensure operations ofexcepted staff from other agencies is illlimpeded. 

Procurement I Finance (Region) 
NatlonalOjJice: 1 employee (1 WCF) 
Regional Offices: 5 employees (5 WCF) 

One Contracting Officer will be maintained at the National Office in order to provide 
contracting/procurement services as necessary in support ofexcepted staff. If, for example, an 
agency n~ to modify a contract during the shutdown because of excepted activities, the 
Contracting Officer will execute that process. In the field, a Finance Manager will continue 
providing payroll services in support of excepted employees. 

Security 

National Office: 11 Contract Security Staff(11 WCF) 


In the event ofa shutdown, maintaining the safety and security of the Department's excepted 
persOImel and the Department's property will remain a high priority. A skeletal staff of contract 
security guards - rotating 11 guards, three shifts per day - will provide basic coverage in the 
South Garage for parking and adequate coverage at the main employee entrance in the National 
Office. 

http:contracto.rs


Jepartltnelltal Budget Center will provide all matters 
.I.U"'IUU'U~ monitoring and providing guidance on the appropriate use of funds 

work during the shutdown. They will ensure senior excepted 
developments. 

We believe we appropriately identified the staffwe would need to ..~_.,.......'" an orderly 
shutdown ofOASAM to adequately support excepted from DOL 

If you have any questions, please contact Ed Hugler, Deputy 
at (202) 693-4040. 

Attachment 



U.S. Department o,t Labor Ollice of Ihe Chief Financial Olffcar 
WashioQton. D.C. 20210 

MAR - 2 lOll 

MEJV10RANDUM(i0RAT~I~! 
FROM~ 	 Ja s . TayJ


9Ji fFinancialOffi er 


SUBJECT: 	 Exempt Personnel in Ihe Evenl ofa Lapse in Appropriations 

During a lapse in appropriations the Office of the Chief Financial Officer (OCFO) will suspend 
all operations and its staff will be furloughed, except as described in Exhibit A. Upon [he 
approval oflbis request, a member ofmy srllffwiU notifY the Assistant Se<:retary for 
Administration and Management ofthe names cfthe individuals perfonn,ing the activities set 
forth in Exhibit A. r anticipate the possibility ofjob rolalion in some instances. IfullforeseclI 
emergencies occur, additional employees would be identified lo work for tbe duration offhe 
emergency. 

The indivjdua~ identified in Exhibit A are the minimum stllffby oecessary implication required 
to support exempt Agency activities. The Office of the Chief Financial Officer provides 
admhuslrative support tor activities throughout the Department, therefore a complete list of staff 
that may be needed to fuJfill1hat role is derivative of what the Department detemlines as 
"exempt" progrnmmatic activities and therefore may be adjusted based upon fhe programmatic 
aclivities that are ultimately d~1ermined to continue in the event ofa funding lapse. We have 
considered Ihe nctivities/el11ploy.ees necessalY to the lawful cOlltim.u.tliull.of other aClivilles. 
including minimal obligations necessary for suspension ofoperations. The exception for 
activities that must occur by "necessary implication" applies to all OCFO "exempt" staff listed. 

The ntaffrecommellded as "exempt" on. the attached Exhibit A will ensure thai the integrity of 
the Department's financial information is not compromised. 

Altnclllncnt: Exhibit A 

cc: Deborah Greenfield, Depmy Solicitor 

( 


http:cOlltil1ualioll.of


U.S. Department of labor ~s:jIS!!1nl Secre!ary ror 
Congressional and Intergovernmental Affalrs 
Wru;hlnglon, D.C. 20210 

MEMORANDUM FOR M. PATRICIA SMJTH. SOLICITOR OF LABOR 

FR!)M. ORlAN KllNNEDV ('jJtl 
DATE: March 1, 20U 

SUBJECT: OCIA "Exceeted" Activities During a Shutdown 

( 


During 11 lapse in appropriations, the Office ofCongressional aod IntergOvernmental 
Affairs (OCrA) ",HI suspend al1 operations and its stafi'will be fudoughe~ except as 
described below. Upon approval ("if this request, a member ofmy staff will notify the 
Assistant Secretary for Administration and Management of the names of the individuals 
perfonning the activities set forth below. I anticipate tbe possibility ofjob rotation in 
some. instances. lfunforeseen eme.rgencies occurred, ~dditional empJoyees would be 
identified to work for"the duration of'the emergency. 

The mission.ofOCl/\ is to advise-the Secretary 011 an matters reJating to Congress. 
Included among these responsibilities is the management o~tbe legislative 
responsibilities ofSecretary as principal advisor to the President on labor matters'. aCIA 
also serves as 'the Secretary's liaison with .Members of Congress, the Committees. and the 
House aod Senate leadership. This office is the.voice oftbc Secretary of Labor in all 
matters relating to and affecting Congress, as well as with respc::ct to the enactment- ofme 
President'S labor legislative agenda. 

[ understand rnat.-tbis Department's activities must be significantly curtailed during It 
funding lapse, I further anderstand that even this office's support for the Secretary's C'or6 

functions must be curtailed to conform wtth applicable l~gal requirements. This office 
has reviewed its shutdown pJan in the context ofa prolonged lapse in appropriations and 
has identified certain i\ctivities for which we believe e-xists both the need and the 
authority to continue. for the duration ofa shutdown. 

In the event ofa government shutdoWJ,l during an appropriations impasse, our office's 
functions are critical in serving the Secretary who, in tum, is advising tbe President . 
during the budget debate with Congress. To serve the Secretary dwjng tbis time, aCIA 
would requir:e at least a core number ofstaff fn~m Ihis office.. As a part of the Office of 
the Secretary, We bel ieve [hal our continued core, functions must be: performed to support 
the Secretary's work with the legislative branch. 

r request your approval of our desi!,rnation of a minimum ofthree "excepted pos!tions" to 
provide thllt core legislative support to the Secretary. AU of the activities we identify 



( 


below would as implicitly necessary to assure !idc~Q!.l:ate effectuation of 
uuthorited Scc..7etarial activities "excepted." 

We propose to cominue aU activities on bebalfofthe Secretary with respect to 
the actual sullpension of Departmentnl activities. We would maintllin contact wilh the 
relevant Member and Committee offices and them with on the 
Departmental nnd office functions that are continuing during a and those that 
are suspended. We propose to continue Ilillegislative activities on behalf of th.e 
Secretary with to Jegislation as appropriations and continuing resolutions. 
budgetlbudget reconciliation, debt ceiHl'Ig. and othedegislation with a close nexus to the 
suspension of funding. In this office would continue its involvement with 
rOspect to any other IcgisJarion. when directed by the Office ofManagement and Budget 
(OMB). . 

tweet 
such as a 

for these activities would be. 3 PTE (3 professional staff). In the 
emergency involving one ofthe Department's excepted activities. 

mine disaster, this office might utilize the minimum level ofadditional 
if the Deed Drose for enhanced consultations with Congress. In addition, in the 

event ofsubstantial progress. during a shutdown. in Congressional consideration of 
significant legislation. this office might upon the request ofO~ recnll the 
minimum level ofadditiona] staff necessary to nssUfe proper of the 
S(..ocretary's role as principal advisor to the President. 

Upon your approval ofthi:; request, we will identifY to ·the Assistant Secretary for 
AdminIstration and Management tbe individuals who would provide these approved 
"Il'I"1"'P$!!! Thank you fOr your review orthis request. 

2 




E ofthe Energy Employees Occupational Illness Co:mpensaticln v.."....'.., ..... 

Ombudsman 
Energy Employees Compensation ..... rnf'lfl'ilm 

Washington. D.C. 20210 

U.S. DeiPartm1ent of 

April 6, 2011 

MEMORANDUM 

TO: PATRICIA SMITH, SOLICITOR 
DEPARTMENT OF LABOR 


NELSON, OMBUDSMAN~j)FROM: 
EMPLOYEES COMPENSATION PROGRAM 

ANNUAL APPROPRIA nONS 
PLANNING IN EVENT OF IN 


The Office of the Ombudsman for the Energy Employees Occupational .......,..."'., 

Compensation Program provides services to claimants and potential clalmllmts 
Part B and 
Act (EEOICPA). We are currently funded through two EEOICPA adn!linistrative 
streams that will not be subject to any lapse in the Department's 
appropriations: 

apJ]lrolliriat:ion for 
"''''''M!U''U ItIllG:lllg is allocated from the Department's- permanent mdefillite 

E administrative expenses (see 42 USC 7385s-13), which is not 
subject to annual appropriation or to a lapse in the Department's annual 8J)tlrOJ:lnaltlOn 

Depmiment 
'l"Pl".I"'IVl' a small amount ofPart administrative expense funding from 

FYIO funds are "no year" funds we 
........AA""'.__.. I'lu"rvn'UP1" timtdlIllg to continue operating despite any lapse in FY11 

Because this sources of funding will continue to be available even if there is a 
lapse in the Department's 1 appropriations, we fully expect to be able to address all 

I The Department has not allocated any of the Part B funding available under the existing FYll continuing 
resolution to this Office. 



ofour Part B and Part E operations during any lapse in the Department's annual 
appropriation. 

The Office ofthe Ombudsman currently includes the following positions: 

1. Ombudsman 
2. Policy Analyst 
3. Policy Analyst 
4. WriterlEditor 

lhe attached list provides the names ofthe employees currently employed by the Office 
of the Ombudsman. 

2 



Office of Inspector General U.S. Department of labor 
Washington, D.C. 20210 

December 14, 11 

MEMORANDUM M. PATRICIA SMITH 
Solicitor of labor 

FROM: 
4~~~ 
DANIEL k."PETROlE 
Deputy Inspector ";0",,0,..'" 

The is submitting an updated contingency plan in the of a lapse in 
appropriations include criminal investigators as to protect life and property. 
The attached plan also includes an updated listing of OIG excepted personnel. 

If you any questions concerning the plan, OJ,"",,,,,,,,,':::; ('nr't'~,,,t' me on (202) 693-5100, or 
Nancy Gamboa on (202) 693-5224. 

Attachment 

Working for America Workforce 




U.S. DeparnnentofLabor 
Office of Inspector General 

2011 Contingency Plan 

December 2011 

The U.S. Department of Labor (DOL) Office ofInspector General (OIG) has developed the 
following Contingency Plan in the event of a lapse in appropriations. This plan was developed 
consistent with Office ofManagement and Budget (OMB) requirements, U.S. Department of 
Justice's (DOJ) Office of Legal Counsel (OLC) opinions, and DOJ determinations regarding 
excepted law enforcement activities included in its April 7, 2011 contingency plan (Attachment 
2) This contingency plan is subject to change based on any future OMB guidance andlor DOJ 
determinations. 

This contingency plan identifies excepted positions within limited categories of functions that the 
OIG has deemed essential during a Government shutdown. Described in detail below, those 
categories are: (1) functions excepted by statute; (2) management, operational and legal activities 
needed to support excepted functions; (3) law enforcement activities the suspension of which 
DOJ has determined "could constitute an imminent threat to the safety of human life &TId the 
protection of property" and, (4) work funded by other than annual appropriations. 

In addition, the OIG recognizes that some employees may be needed on an ad hoc or "on-call" 
basis after the initial shutdown ofoperations, and those positions have also been identified within 
each category. 

(1) Functions excepted by statute: 

The position for the Presidentially Appointed Inspector General is not subject to furlough by 

statute.. 


Exc~pl~tl Position: 
• Vacant - Inspector General 

(2) Management. operational and legal activities needed to support excepted functions: 
The OIG has excepted certain employees who perform management, operational and legal 
activities necessary to support excepted activities. 

Excepted Positions: 
• Daniel Petrole - Deputy Inspector General 
.. - Counsel to the Inspector General 
.. Assistant Inspector General for Management and Policy 
• Director of the Division ofHuman Resources Management 

III - Director of Tecbnology and Administrative Services 

• Chief- Branch of Information Technology 

.. - Human Resources Specialist, Payroll 

• - Executive Assistant 


10f3 



• 
• 

• 
• 
• 

Counsels to the Inspector General 
for Management and Policy 

\IlaJna~~errlen:t. and Director of Communications 

011 need 

excepted lawem[or1Cernellt 

laws, rules or 
eSlJLgalCl0I1S of allegations of 

nv«;:stlga1tJ0I1S to 
\,Ull'V"';) in the 

In 
excepted 

nel~ae:a to support 

Positions Excepted: 
• . __.£C>.o)'''lO),,,uu.lnsoec;tor Fraud 

Investigations 
• __Deputy .r~.,c>",......... lIJLSpeCIOr ,,",vLJevL<'" Ka(~Ke1:eerl11g and Fraud 

Investigations 
lnSoeCn0I1S and Special 

Investigations 
-Director 

• - Director ofProgram 
• __Director of 
., Director of Protective 
• Criminal Investigators 1) 

.. __Investigative Analyst (International 
 l">a.1.u£A.,.... Crime Task Force) 

Intermittent/On-call Positions: 
• __Directorof 

2 3 




(4) Activities funded by other than annual appropriations: 

As part ofthe American Recovery and Reinvestment Act of 2009 (ARRA), the OIG received a 

separate appropriation to conduct oversight activities of the expenditure of DOL ARRA funds. 

OIG ARRA funds are available for use through September 30,2012. Since this funding source is 

separate from annual appropriations, the OIG has determined that two OIG employees funded 

through ARRA are excepted from the furlough until the OIG ARRA appropriation expires. 


POS~ioiliiili. 

• TBD (Vacant) 

Assistant Inspector General for Audit 

• ~====~~~~ Deputy Assistant Inspector General for Audit 
• • Director otAudit Operations 

Summary of Activities in the Event of a Government Shutdown 

Excepted 
by statute 

01 

Number efExcepted Employees 

Support of Law 
Excepted Enforcement 

Activities 

08 174 
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Attachment 1 - All GS-1811 Criminal 

1 
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U.S. Department of .--......­ Office of labor-Management Standards 
Washington, DC 20210 
(202) 693-0202 

MEMORANDUM FOR: 

FROM: 	 JOHN LUND, Ph.D. 
DiIlectc,r. Office of LavrorfjM; 

SUBJECT: 

During a lapse in appropriations the Office ofLaoor-Manag 
operations and its staffwill furloughed, 
request, a member ofmy staffwill notity the 
Management of the names individuals 
anticipate the possibility ofjob rotation in some 
additional employees would be identified to work 

In comparison to the plan 
Williamson, I., Solicit 
Labor-Management 
OLMS would conduct 
deadlines that cannot be 
notcontin 

Consistent 
investigators 
period oftim 
coordination 
The OLMS Director will 
employees be 

Enclosure 

described 

mel1110Ian(llum to Thomas S. 
Assistant Secretary, Office of 
in the 1995 memo. First, 

LMRDA that have statutory 
Ipudizc3d ifthe investigation did 
investlgations under the 

acomplaint cannot be waived or extended, 
not continue. Third, we also seek approval 

o:fthe election would cause a violation 
imum time period for holding union officer 

a courti.ordered deadline, absent an extlcnsiioo. 

cOlltinues to include the following exceptions: (1) OLMS 
ore a federal or state court would be excepted only for 
present testimony and travel to the court and (2) 

ofthe above-described activities as they are or become ne(:esg.ary 
coordination and management role in the current plan. Other 

on an as~needed basis. 



Exhibit A-434a 

u.s. DEPARTMENT OF LABOR 

LIST OF EXCEPTED ACTIVITIES/ EMPLOYEES 

Agency/Office/Organizational Unit: Office of Labor-Management Standards Date: 04/06/2011 

Total Number of Employees on-board prior to implementation: 244 

Exception Code<l) Regional National TotalNumber of Excepted 

Employees 


Investigators (number to be determined, see below) 3 lBD TBD lBD 

OLMS Director 3 o 1 1 

Chief, Division of Planning, Mgmt. & Technology (OLMS Administrative Officer) 3 o 1 1 

Total: 2 and TBD investigators 

In the event of government shutdown, OLMS would need exceptions for some investigative staff that would have to be determined at 
the time ofthe shutdown for the following purposes: . 

1) Investigators subpoenaed to testify before a federal or state court only for the period oftime required to prepare and present 
testimony and travel to the court. 

2) Investigators performing criminal investigations in jeopardy of being lost due to the statute of limitations. 
3) Investigators performing election investigations required by statute to be conducted within 60 days, absent a mutual agreement 

between the labor union and OLMS extending the 60 day filing deadline. . 
4) Investigators performing activities associated with a supervised election where postponement of the election would cause a 

violation ofthe statutory requirement with respect to the maximum time period for holding union officer elections or would 
result in a failure to meet a court-ordered deadline, absent an extension. 



Exhibit .Mi._.JI"91U 

List of Excepted Activities: 

1. 	 Obligations for employees/activities funded through multi-year, no-year and indefinite appropriations; 
2. 	 Obligations for employees/activities funded through express authorizations in the form of contracting authority or 

authority to borrow; 
3. 	 Obligations for employees/activities necessary to the lawful continuation of other activities, including the minimal 

obligations necessary for suspension of operations; 
4. 	 Obligations for employees/activities necessary to the discharge of the President's constitUtional duties and powers; and 
5. 	 Obligations for employees/activities for emergencies involving the safety of human life or the protection o:(property. 

Tbese are the general guidelines to be applied when ide:nti1fyilJtg excepted activities under Anti-deficiency Act, however, 
Solicitor of Labor will the final determination, on information and justifications in agency on 
excepted activities Department 



U.s. Department of Labor Olllce 01 Public A[lairs 
WiJ$hif!gton. D.C. 20210 

( 


MEMORANDUM TO: 

PROM: lie Affairs 

DATE: 

During a Japse in appropriations, ~e Office ofPubJic Affairs will suspend all operations 
and its staffwill 00 furloughe<4 except as described below. 

Upon the approval of this request, a member ofmy Staff'will notifY the AMJstant 
Secretary fo.r Administration and Management or-the JWrIes of t:he individuals 
performing the activiri~s set forth below. r anticipate the possibility ofjob rotl;ltioD in 
some instances. lfunforeseen emergencies occurred. additio~ employees would be 
identified to work for the duration ofthe em.ergency. 

This office nonnally provides a full range ofpuhlic information (including the National 
Call Center), media, social media. inteIlUll communicatioDS and teohnicsl 
communications support services to' the Swretary and to agencies thr6ughout the 
Department, employing a small staffofapproximately lOO•.ofwhich approximately 16 
are loeated in regional offIces. 

At the outset, I would note the mission ofthis office is to assurellie Americ~n people 
access to infonnation about the Departmen[ ofLabor, a component oftheir GovernmenL 
It is critical that the public and Department of Labor employees get timely and accutllte 
information about the status ofour operations and pennissible activities during a 
shurdowil period. Our office wiIJ ·be expected to playa central role in such 
communications, both through traditional and olectronic means.· Having made this 
essential point, 1 would emphasize that this office has made a di ligent effon to suspend 
and cW1ail its activities in conformity with applicable legal requirements. 

The purpose of this memorandum is to request your approval of our designation of eigJlt 
"'excepted positions", solely in the national office, to serve as a min.iLll~l cadre during a 
lapse ill appr:oprintions. We believe that a mUTow range ofour proposed activities would 
be authorized under thl! recognized exception relating to ihe protection o.f life and 
property. Tn addition, we believe th.at all of the activities we identitY below would be 
justified, as well, as implicitly necessary and essential to assure a.dequate eflectltstion of 
certain EtuthOlized Secretarial activities and certain other agency activiljes otllt:rwise 
deemed ·'excepted". 



( 


We propose, first. to minimaHy provide Ii narrow range infomlation services to 
the Department during 11 shutdown. where such services would significantly fhrther the 
Department's excepted activities relating tQ the protection and property. We 
believe activities are authotized whe-re the dis~emination ofpublIc !nfOmlation can 
be expected (1) to expedi1iously inform employers/workers potentially life­
tb.relltenir1g or llUliming workplace hazaid or risk to or (2) to havelhe effect of 

violations and enhancing compliance, ofshutdown. when 
t&~ canflouity of Ufe-protecting enforcement mechanisms is 

the erodibility ofsuch ent1orec~ment 

81:10!1UOn. we propose to continue a ................ 

sUJ)port activities for tho Se<~retary 


SUSlpel1lliOn ofDepartmental acti:vltil~fI 


nJaJfntam nll1QIJlllal scrvipc jn order tq Inform the public on 

contlnllling to provide and which services the Delr:uu1tmel'lt 


ptess~ in order to idelltifY mtsinformation to 
obtain ola:rW«:::at:i'ons ,in the media.. We, .further propOs" 10 "",.. iln'hlf'l'1 but minimal, 
public information services to the media -through activities which are responsive to media 
requests and through other aetivities whicb orgMizlt!o.rwns providing these services 
to groups ofmedia. repre8entativ,es. These, activities would in support ofotherwise 
authorized activities durlngthe funding lapse, in conneaU,oll with the inlpact octhe 
shutdow.n; the policy ~Olltext: ofthe debate on budget and appropriations; and 
DeparbIlImml activities "ex~pted.. and -BUSpt'luded• 

......... , ......,... \II1,tl.UUJji; fot' these activities would be PTE: $e'I7e.n professional and one 
the,national office. This'nwnbj~ inoreased by one from the 

1995 planas a result responsibilities of the 
illcluuing website 1IlAUHjI!;t:wem., mflnaltemlcnt of the National Call 

int,ema.l C1:>mmunic:atilcms, Open [irlVl'!Ynmll!nt social media. In addition 
.......n.~,..~I.. staffing to facilitate es.5lential CC)JllJmumcatu>os above 

ShlJltdclwn through these Illeaos. an the website and 
channels is necessmy to any possible 

hac:king. UjlW~I~JIII~ activity. or eyb~ terrorism. The occurrence ofa go~/ellilll11ent 
shutdown may be viewed as a vulnerable opportunitY by those who want to tlo harm to 
those A signifioant emergency involving one ofthe Department's excepted 
...-t:iviti... ,c: such as a major mine disaster;> ~ght. necessitate our additional pto~sional 
slftff'member. Upon your approval ofthis request, we will identifY to the Assistant 
Secretary for Administration and Management the .individuals who would provide these 

Thank you for your review of dlis request. 

by [he Solicitor ofLabor: _----<'--....£.___~...-_-"---=-_-

http:representativ.es
http:susper1Sio.J1


Office of the Solicitor u.s. Department of labor 
Washington, D.C. 20210 

December 14,2011 

MEMORANDUM FOR M. 

FROM: 

RE: Contingency 

The Office of the Solicitor no longer funds Review 
Commission backlog project with 2010 Instead, uses 
current-year appropriated funds this nrrHPI'T in appropriations, 
all work will cease on the project, lI"'''''Uu.".., exceptions to 
the general prohibition on performing work 



Office of the Solicitoru.s. Department of labor WashIngton, D.C. 20210 

April 6. 2011 

MEMORANDUM SOLICrrOROF .............,....,,'- • 60~ 
FROM: WILLIAMW. 'nn,.......... n~ 

..."..,..,......,.... and Administrative Officer 

RE: CONTINUATION 
...................L>OF 

APPROPRIATION 

This memorandum supersedes memoranda regarding the identification of those 
activities staff that are con.Sla~'fea from furlough II. 

lapse in appropriation for SOL, 	 shut down has been 
completed. 

Pursuant to your diIections about staffmg ofthe of the Solicitor (SOL) during a 
lapse in appropriations. SOL will suspend all and staff will furloughed, 
except as described below. Upon the approval a ofmy staff will 
notify the Assistant Secretary for Administration and Management of the names of the 
individuals performing the set forth We anticipate the possibility ofjob 
rotation in some instances. Ifunforeseen occur, additional employees would 
b~ identified to work for the duration of the emergency. 

In order to provide core legal services in support activities ofthe Secretary 
and client agencies, and provide those legal C!*"."I1'I .....j~C! ""vn"",,,," the safety ofhuman life or 
the protection ofproperty necessary during the period lapse appropriation, the 
excepted staff are as follows: 

• 	 Front Office: The Solicitor (a Deputy Solicitor; two 
Deputies.on a rotating basis and one administrative/support staff person 
(performing these for the Office (totalS staff). 

• 	 Divisions: Office ofLegal Counsel; and Legal 
Services; Civil Rights and Labor Managemlmt;. Err.tulclYmlent 

Legal Services; Fair Labor Standards; ucc:up,at1(J~n& 


BenefIts Security: One attorney each (total 7 aU()m4eys 

.. 	 Federal Employees' and Workers' Compensation Division: two 

attorneys, one 
one intern (all but one attorney are dir4ectllv nma€~a 

and 

Compensation Fund). 

http:Deputies.on


• 	 Mine Safety and Health Division: four att()rnc~. 
o 	 Management and Administrative Legal Services Division: one appropriations 

attorney. one employment l~w attorney/Administrative Officer and one 
contracts/procurement attorney (total staff. 

• 	 All Regions: three attorneys in each Regional Office and one attorney each 
Sub~regiona1 Office (total 30 atto~eys), one administrative/support staff 
person in each region (total 8"administrative/support staff).' 

• 	 Detail to the Office ofthe United,States Attorney 

2 attorneys assisting in a criminal investigation. 


Total (including the Solicitor) addition, there are a number of 
mtcttmttte:nt excepted staffwho will be rotated or recalled, as necessary. 

menti~one:d above. in emergency sitllatilons develop during period ofa' 
in appropriation, other staff may be retllmc:d to paid status for the period necessary 

to meet exigency. 

This level ofstaffing will also permit SOL to respond to agency requests for legal 
i1l::iiliJIl)WJllt,;'l;; relating to shutdown issues during the ofshutdown and for 
approval of.additional requests for excepted or personnel. We will provide 
expedited approval ofsuch requests in order the Department to continue its opemtions 
within the boundaries ofapplicable law. 

We do not know at this time whether, and to what extent the federal judiciary will 
continue to operate during a shutdown that Department's funding. We plan to 
p!ace additional SOL staff into excepted status to the extent that we are not able t() adjust 
federal court litigation schedules or statutes At this time, we cannot """"",.,tv 

number or location ofsuch staff. since that would depend on the timing ofa 
We are monitoring carefully our deadlines on a nationwide basis and 

attl.>rnlflYs unc1er~ltm1ld the need to to as a shutdown more 
likely. 

In addition, aU attorneys and other pay and benefits are nrCIV1(lea 

from the FY 2010 Supplemental Appropriation, and who are engaged in the activities 
included the FMSHRC Case Backlog Reduction Project Operating are not 
furloughed. 

were deemed except«~ in the 1995-1996 Government 
in the workload in 



Assist"'ll Sr;,;retaJ)' [or 
(h:X:lIl~all(JnC11 Safety and Heallh 
'''e\~i UlI~,i'.A I. I..I~IJ. 2(t~ II) 

APR - 6 2011 

MEMORANDUM FOR: M. PATRICIA SMITH 
Solicitor ofLabor 

FROM: ~~MPH 
SUBJECT: 	 Contingency Plan for Suspension ofAgency Operations 

after March 4. 2011 

During a lapse in appropriations. OSHA will suspend all operations and its staffwill be 
furloughed, except as described below. Upon the approval of this request, a member of 
my staff will notifY the Assistant Secretary for Administration and Management ofthe 
names ofthe individuals performing the activities below. I anticipate the possibility of 
job rotation in spme·instances. Ifunforeseen circumstances arise. additional employees 
couId be identified to work for the duration ofthe emergency .. 

OSHA is authorized to continue functions in advance of appropriations on matters "of 
emergencies involving the safety ofhuman life or protection ofproperty." We believe 
that OSHA employees involved in enforcing imminent danger situations under Section 
13 ofthe Occupational Safety and Health Act, and those involved in respondmg to 
workplace fatalities and catastrophes, should be excepted from the suspension 
requirement.~, Wf: also believe OSHA employees should be abl~ to respond to complaints 
or other information coming to our attention that indicates that employees are exposed to 
hazardous conditions that present a high risk ofdeath. or serious physical harm in the near 
future. In addition, we believe that a minimum number ofOSHA employees necessary to 
provide essential support for these operations may. by necessary implication, be 
excepted. In this manner, OSHA can maintain a force permitting it to respond to 
emergency situations. 

For these excepted activities. OSHA proposes to retain in duty status the following staff: 

.. 	 National Office: Four members pfthe Executive Staff, four Compliance staff; 
two engineers from the Office ofConstruction and Engineering; four Infonnation 
Technology staff; and one support staff for the National Office Executive and 
Compliance staff. Executive Staff include: . ASsistant Secretary; 

• Deputy Assistant Secretary; . 'Deputy Assistant 
Secretary;' , Chief ofStaff, ., Director. 
Administrative Programs. In addition to the Assistant Secretary. 

http:Assisl.;.nl


, and Ms. will provide senior leadership and oversight ofstaff 
performing excepted activities. Ms. will pelform administrative work 
related to performance ofexcepted activities. The four compliance stafi'to be 
retained are ., Director ofEnforoement Programs; 
Deputy Director ofEnforcement Programs; Director of 
Construction; and .. Director ofHealth Compliance Programs. These 
four compliance executives/managers will provide key management and guidance 
for activities associated with excepted enforcement responsibilities and assist in 
processing cases citations' for serious violations for which the shutdown may 
otherwise result in the running ofthe six month statute of Iirnita.tions. 
the Agencys Emergency Manager. will be on-hand to handle national emergency 
response issues. Finally, in order to maintain minimal Inionnation Technology 
support for systems that must be kept operational to support enforcement staff 
perfonning excepted activities during the shutdown period four IT staffwill be 
retained. 

• 	 Regional Offices: Regional Administrators for all ten regions; and, an Assistant 
Regional Administrator for each of the following - Administrative Programs, 
Enforcement. and Federru State Operations; plus one support staifper Region. 

til 	 Area Offices: One senior safety compliance officer and one senior health 

compliance officer for each ofthe 92 field offices. 


til 	 Salt Lake City Technical Center: two senior chemists and two industrial 

hygienists from the Health Response Unit. 


Additionally, certain situations falling withln those excepted activities may arise which 
require the recall of additional staifto address parnculm: emergencies. 

Attachment 

" . 




U.S. Department of Labor OffIce of Worl<ers' Compensation Programs 
Washington. D.C. 20210 

March 9, 20II 	 File Number: 

MEMORANDUM FOR THE SOLICITOR 

FROM: G~ 
Acting Director 
Office of Workers' Compensation Programs 

SUBJECT: 	 Contingency Plan for Excepted Activities and Functions 

During a lapse in appropriations. th~ OffiCe ofWorkers , Compensation Programs 
(OWCP) will suspend all operations and its staffwiU be furloughed, except as 
described below. Upon the approval oftrus request, a member ofmy staffwill notifY 
the Assistant Secretary for Administration and Management ofthe names ofthe 
individuals performing the activities set "forth below. I anticipate the possibility ofjob 
rotation in some instances, Ifunforeseen emergencies occw:red. additional employees 
would be identified to work fOJ;the duration ofthe emergency. 

As detailed on the attachment. OWCP has some statutory authority to continue the 
paymt::nt ofbenefits for varying attiounts of time during a lapse in annual 

( 	 appropriations in awarded claims under the Black Lung Benefits Act, the Energy 
Employees O~cupational Illness Compensation Program Act, the Federal Employees' 
Compensation Act. the Longshore and Harbor Workers' Compensation Act and its 
extensions, and the War'Hazards Compensation Act. In addition, it is expected tbat 
administrative activities that are not funded by annual appropriations would continue 
without change. 

With respect to administrative expenses that are funded by annual appropriations. as 
long as benefit payments continue, OWCP also has the implied authority to incur 
obligations in advance ofappropriations for administration of those benefits, including· 
the authority to retain the staff;, management anq automated systems necesslUY to the 
check writing and distribution functions that are critical to the ~bursement ofllie 
benefit payments themselves. In addition, OWCP is authorize4 by law to continue 
necessary claims management as a necessary implication ofthe continued funding for 
benefit payments and in order to protect the lives ofthe beneficiaries ofthe programs " 
involved. These individuals potentially have suffered work-related mjuries or illnesses 
that are compen~able under one ofthe statutes within the agency's jurisdiction. 
Necessary claims management includes developing, adjudicating and administering 
new claims and new requests for benefits, as well as adjudicating requests for 
authorization ofnecessary medical procedures such as emergency medical care and 
other activiti~s that are necessarily implied by continuation ofthe compensation 
programs involved. 



The attachment outlines the parameters of OWCP's authonty to continue paying 
benefits under these programs and describes the excepted administrative furictions in 
greater detail. The minimwn n~ber ofexcepted employees requJred to carry out 
these functions is expected. to be 1,335. 

During a funding lapse, OWCP would cease all other continuing, regular functions. 

Attachment 

00: DeQorah Greenfield 

-( 




Office of Workers' Compensation Programs 

EXCEPTED ACTIVITIES AND FUNCTIONS 


I. Payment of benefits. 

The Office of Workers' Compensation Programs (OWCP) is responsible for administering the 
Black Lung Benefits Act (BLBA), the Energy Employees Occupational Illness Compensation 
Program Act (EEOICPA), the Federal Employees' Compensation Act (FECA), the Longshore 
and Harbor Workers Compensation Act (LHWCA) and its extensions, and the War Hazards 
Compensation Act (WHCA). As detailed below, during a funding lapse, OWCP expects to have 
sufficient authority and funds to continue making benefit payments, l including monetary 
compensation and payment of medical benefits, under the above programs as detailed below: 

A. BLBA: 

1. Part B benefits are paid from annual appropriations; OWCP expects to be able to 
continue paying Part B benefits indefinitely, because OWCP's Fiscal Year 2010 appropriation 
appropriated $45,000,000 for benefits payable during Fiscal Year 2011 and OWCP does not 
expect to exhaust this funding in the near future. 

2. Part C benefits are paid from the Black Lung Disability Trust Fund (a non-annual 
appropriation that receives annual appropriations); use of the Trust Fund is subject to 
authority provided in appropriations laws. The legal issues surrounding continued payment 
of Part C benefits present complex issues. At this point, if there is a lapse in appropriations as 
of March 18, based upon advice from the Office of the Solicitor and informal consultation 
with OMB, OWCP expects to be able to make Part C payments due in April, 2 but payment 
of Part C benefits due in May (or later) may be problematic. 

D. EEOICPA: OWCP expects to be abJe to continue paying all benefits due, whether under Part 
B or Part E, because benefits are paid from the Energy Employees Occupational Illness 
Compensation Fund, a permanent indefinite appropriation that is not dependent upon annual 
appropriations or authority provided in other appropriations laws. 

C. FECA: OWCP expects to be able to continue paying all benefits as long as sufficient funds 
remain available in the Employees' Compensation Fund, a permanent appropriation. Although a 

1 This discussion applies only to benefits that are payable from funds controlled by the United States government. Under some 
programs, some benefits are paid directly by private parties (employers or their insurers). Those benefits should continue without 
interruption. 

2 This conclusion is based upon Section 111 of the Fiscal Year 2011 continuing resolution (public Law 111-242, as amended by 
Public Law 112-4). Section III provides that "obligations for mandatory payments due on or about the first day ofany month 
that begins after October 2010 but not later than 30 days after [the expiration date of the continuing resolution] may continue to be 
made, and funds shall be available for such payments." Part C benefits are mandatory payments within the meaning of Section 
111 and -- ifappropriations lapse when the existing continuing resolution expires on March 18 -- OWCP would have authority to 
continue ~aying benefits until April 17. We note that, under OWCP's regulations, benefits payable for any given month are "due" 
on the 15 of the following month (i.e. benefits payable for March are "due" on April 15). The Office of the Solicitor has advised 
that there would be legal support for OWCP to interpret its regulations to mean that April 15 is the deadline by which payment 
must be made, but that March Part C benefits become payable as of April 1 and, therefore, are "due on or about the first day of" 
April within the meaning of Section Ill. 



significant portion of the money aer)OSl 

by employing agencies and traJostlem:xt to 5 
not expire and use 
appropriations. OWCP eXIJects 

...v.'v.., 

'"'VJ,..............., 

B. BLBA ad.r.mrulst1'2t'U'''''' ""'v"1."""" are funded through DOL's annual 

annual appropriations 3 received 
§ 8 I 47(b), these funds do 

.....v,,"" upon authority provided in annual 
Fund to continue paying benefits 

through June 2011 

D. LHWCA: OWCP "'vn."'I"~'" 
Special Fund, as long as the 1J1J''''vU,,"", 

theLHWCA 
to payments. At this 

time, OWCP expects to have surnclent ........"....J-Lj'5 Fund to continue paying benefits 
through the end 1. 

E. WHCA: WHCA claims are paid 
Section C above. As with 
benefits as long as SUInClem 
permanent appropriation. 
paying benefits through 

all administrative activities under Part E of 
,LLU",U'-'U by a permanent indefinite appropriation rather than 

although Part B administrative expenses are funded 
oappropriation for Part B expenses remains available until 

to be available during a lapse in FYI1 
are exhausted, however, a lapse in FYl1 appropriations 

in more detail in Section IIC (below), OWCP 
would be authorized to vv•. uu,......'" u~",v"".::u. B claims management in order to continue 
administration ofPart B extent that funding remains available to pay those 
ut:nefits. 

eXl)enaecl. OWCP does have some limited 
"'''-'.LUl....!,U available (until expended) during a lapse in FYI1 

eXi)ectea to be sufficient to cover all Part B 
in Section IIC (below), however, OWCP would 

claJtms management in order to continue 
extent that funding remains available to pay 

In general, OWCP uses .........."........... apt:)rormatiOils to fund administrative 
FECA, annual appropriations would affect 

3 Approximately 40% of the benefits from the Fund consists ofpayments made to employees of the United States Postal 
Service (USPS). USPS reimburses the Fund for those from a revolving fund which is not in amlUal 
appropriations. 
4 There are some limited pv",,,nt.rrm<l to this rule. Where the governing statute permits use ofother ......".......6 to pay expenses 
that might otherwise pe administrative expenses, the other source of funding may be used. For the Federal 

2 



""" ........"n... as discussed in Sections IlA 

exp,ens,es are funded by annual apJ:lro}:ma'[lOI1S 

Share administrative expenses are same 

"'A.l.lUU<>LVU, a lapse in FYll appropriations would 


Office of Legal Counsel (OLC) at the "the 
"'.L,.....""L.~J'~U~J Act contemplates that a funded through 

annual appropriations must otherwise continue their appropriations because the 
lawful continuation of other activities necessarily functions will continue as 
well." Operations in the Event ofa Lapse in Government Appropriations, 1995 WL 17216091 
(August 16, 1995) (citing 43 Op. Atty 1 1981)). addition, OWCP expects 
" ..T1r~ln necessary claims management activities statutes to fall within another 
exception to the Antideficiency Act "for emergencies the safety ofhuman life or the 
protection ofproperty." See 31 U.S.C. 1342. Individuals benefits under the above 
programs have suffered work-related injuries or are compensable under one of the 
statutes within the agency's jurisdiction. Under these OWCP is authorized to 
..,"l.HUIU.., necessary claims management in to ofclaims for benefits 

have been awarded under these statutes to extent 
benefits. This includes the authority to retain 

nec~essary to the check writing and distribution ...-....u'v ..., ......., 

benefit payments themselves. 

OLC has specifically referenced benefit Da'rtn<:mts 
for payments themselves do not lapse as an area aUl1l01rIty to continue 

aatruIllstratlon ofthe program to ..." .........F, ue:)pIl~e a lapse of 
of these programs COIIStltut(~S "''''''''''''.."",,',",UL program. Thus, the 

unlpl1(~atllon ofthe authority to "''V.......".~ BLBA, EEOICP A, 
WHCA is that OWCP is obligations in advance 

aPllropn:atJ()llS to develop, adjudicate and new and new requests for benefits 
payment of such benefits. In addition, to the life and health of 

""~'''''''>rt v.'orl<:ers requests relating to provision 
certain medical treatlnents, services 

and adjudicated. OWCP will continue to do so as each of the referenced 
authorities. Necessary claims management includes adjudication of requests for 

authorization ofnecessary medical procedures such as medical care, as well as other 
that are necessarily implied by continuation of the cOlmperumtllOnprograms involved. 

OWCP also will designate program officials in each ge(}grapJJlC;aJ l<)canon where employees are 
performing the excepted activities described above to executive, managerial and 

direction and to provide information technology activities. This 
ensure that the excepted activities as set forth above are appropriate supervision 
•..,"'.LL<..."'..... support. Additionally, excepted employees will contract 

manal~eDrlerlt, and clerical duties in support court pursuant to 
lawful subpoenas served on them in their capacity as and perform all required 

support activities to ensure availability to authorized 

prohibits use of the Employees' 'VV''''I.N''''''U'''VU Fund to pay for administrative activities, 
'"'T'U''''''' related to FECA subrogation from this pro,momo:n. 
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- U.S. Department of labor 	 Wage and Hour Division 

Washington. DC 20010 


February 28, 2011 

MEMORANDUM FOR M. PATRICIA SMTIH 
Solicitor ofLabor 

FROM 

SUBJECT Excepted Personnel Plan 

Durlng a lapse in appropriatioWl the Wage and HoW' Division 'will suspend all operations 
and it3 staffwiU be furloughe:d, ~cept as dcs~bed.below. Upon the approval ofthis 
.request. a member oftny-staffwill notify the Assistant Secretary ofAdministration and 
Management of the names oCtile mitividWlls performing the activities set forth below. I 
anticipate the possibility ofjob rotation in some instances. Ifunforeseen emergencies 
occur, additional employeeS would be identified to work for the duration of the 
emergency.

( 
For Wage and Hour, the basis for OXl:lep1ed persormel in DLMS 6430 is the following 
criteria l'Neces9aty to respond to emergencies involving 1he safety ofhuman life or the 
protection ofproperty." The requested exception would be used to employ Wage and 
Hour staifto oonduct en i.mm.edia~ i,'nvestigation ofany incidents in'9'olvIrig s~rious 
injury or death ofa minor while employed or any transportation IWcident pr ~y housing 
safety violation involving lienau, itUury or death ofH fann worker. 

To accomplish such. we would designate the Acting Deputy Administrator and in her 
a:t>sence, the Deputy Administrator for Program Operations and the five Regional 
Administrators as excepted employees-who w~uld be continuously available to handle 
communicatioll! and coordinate responses to any emergency. We would also designate an 
individual in each ofour District Offices as e~cepted-intermittent employees who would 
occasionally/illtermittently visit the district office location to chcok mail- and phone caUs 
to detemUlie whether an emergency situation has been reported which needs to be 
responded to, and then would respond directly to any such emergency. This category of 
employee would not report to work each day. but only on a pre-defennined schedule or as 
needed to respond to an emergency. 

Cc: Deborah Greenfield. Deputy Solicitor ofLabor 
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