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April 5, 2010
Via e-mail
	Council on Environmental Quality

Attn: Terry Breyman

722 Jackson Place

Washington, DC 20503

P&G@CEQ.eop.gov


Re:
Comments on “Proposed National Objectives, Principles and Standards for Water and Related Resources Implementation Studies”
Thank you for the opportunity to comment on the draft “Proposed National Objectives, Principles and Standards for Water and Related Resources Implementation Studies.”
  
Schwabe Williamson & Wyatt is a Pacific Northwest law firm with offices in Oregon and Washington.  For most of our over 100 years of existence, our lawyers have represented water-based and shore-side companies and public entities.  Our clients have been ports, river and ocean carriers, shore-side developers and others whose interests intersect with the Corps of Engineers and other Federal departments and agencies.  Our clients often are non-Federal interests which are across the table from Federal entities issuing permits or reviewing proposals and requesting changes to them.  These comments are my own, and not those of a specific client or group of clients.

Instead of repeating many of the worthwhile comments and criticisms of specific elements of the draft P&S changes that you have received from others, I will comment on broader elements of the proposed P&S changes that I believe are needed to help efficient decision-making, or, as now drafted, will make it even more complicated, inefficient and time consuming than it is today under the existing regulatory framework.  I close with a short list of comments ion some specifics that echo those of others.
In addition, I agree with many comments you already have received from Pacific Northwest Waterways Association, the National Waterways Conference, the National Association of Flood and the Stormwater Management Agencies and the Association of Metropolitan Water Agencies and American Water Works Association.
A fundamental question runs through the comments of people addressing the draft P&S document: as now drafted, does the draft P&S reflect Section 2031 of WRDA 2007?  Does this draft “maximize sustainable economic development” as called for in the statute?   (This implies that the draft does more to meet the rest of that sentence -- “protect the environment” -- than it does the economic development charge of the section.)  Are critics correct when they argue that the draft is biased in favor of environmental elements or no action alternatives at the expense of economic projects—projects that will provide needed economic development goals touted by the Administration?
At a time when creating new jobs is a central goal of this Administration, the proposed P&S may well stymie efficient review of job-creating projects that fall within the potential broad scope of these draft changes.  As with many standards nearly 30 years old, few people would criticize some updating that provides more attention to environmental and social needs that have not received enough attention in the past under existing Principles and Guidelines (P&G).  I am concerned that the draft, however, may tilt disproportionately to environmental concerns.  If not moderated and clarified in a final version, I believe that the draft contradicts elements of this Administration’s commitment to strengthening the economic base of the country.

Other commenters are critical of the vague nature of many elements of the proposed P&S, and provide specific examples that I hope are examined and changed.  I acknowledge that clear and precise definitions impinge on flexibility—and I often have argued over the years against Corps of Engineers proposals that appear to be a “One Size Fits All” solution that does not acknowledge local and regional differences.  What is good for Chesapeake Bay may not be applicable to the Columbia Snake Basin and vice versa.  Allowing for flexibility in application, however, is not the same as lacking definitions and using vague and undefined terms in the current draft P&E.  This overly vague and uncertain draft P&S needs tighter clear definitions and explanations of the many proposed processes described therein.

In addition, the current draft lacks a cohesive whole—one that makes sense and is integrated when read in toto.  Candidly, it now reads as what it is: a draft document assembled by committee.  Even if it not a “cut and paste” draft assembling different paragraphs and sections from different agencies, it certainly is a draft lacking editing for cohesion and single voice.  This lack of cohesion results in a document that is more difficult to understand by non-Federal partners than should be the case when addressing these proposed major changes.  
During some review processes by government agencies over the years, I have suggested that using vague and ill-defined terms may also be a way that the drafting entities do not have to address the fact that they do not agree on certain elements—or even definitions.  Clarity would expose differences among their points of view.  In other words, clear definitions and precise terms may show long-standing inter-agency friction in such terms, definitions, applications and goals.  While I am not suggesting that if the case in this instance, the lack of clear definitions invites confusion, at best, and even litigation, at worst.  Parties can disagree on big fundamental issues, but should not be debating the definitions of various words and phrases that are not defined in this draft P&S document.

Continuing authority programs currently can be reviewed and approved without a feasibility study.  The lack of clarity as to the scope of the proposed P&S to these small projects that are limited in size, cost and scope should be changed to mirror existing Congressional approach to CA programs and projects.

In closing, other elements have been raised by other commenters, some with extensive accompanying detail and specifics.  I mention these below only to indicate that I share such concerns, including: 
· Insure that the No Action option is not a barrier to project approval,

· Remove the inherent bias toward environmental elements over the economic elements

· Clarify of mitigation requirements,
· Explain clearly how the plans submitted by outside groups will be weighed against those of USG planners,

· Reexamine the non-monetary environmental benefits and their relationship to the monetized economic benefits,

· Define more narrowly potential use of non structural alternatives, and limit the existing overly broad potential for their consideration and study, thus lessening the uncertainty facing non-Federal partners in the planning and project review process.
· Strengthen non-Federal local sponsor roles in defining project objectives or setting the appropriate scope of the required study.  

Thank you for the opportunity to comment on the proposed P&S changes.  I encourage CEQ to confer with appropriate Members of Congress to review with the comments you have received-- both from commenters described primarily as economic interests and commenters primarily as environmental interests.
Sincerely,

Walter H. Evans, III
� Later in these comments, I will refer to the draft as the “P&S changes.”
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