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Ladies and Gentlemen, 
This commenter is an attorney who, since NEPA was first enacted, has worked on a wide range of projects of varied scale and nature that have been the subject of detailed and often high-profile NEPA deliberations.  My experience has led me to conclude that NEPA processes, properly designed and conducted, can improve projects and enhance decisions.  Improperly designed, however, NEPA processes can unnecessarily hinder beneficial projects while clearly unsustainable projects with powerful support can either slip through cracks or simply prevail through perseverance.  Better procedures can reduce any NEPA drag on innovation and job creation while still effectively guarding against bad decisions and bad projects.  These comments are submitted, in my individual capacity, in an effort to provide assistance towards that end. 


General

This guidance is particularly timely and helpful when considered in light of the President’s recent announcement of his Blueprint for an America Built to Last initiative, which relies heavily on energy and infrastructure projects which will likely be subject to NEPA review to achieve important national objectives relating to jobs and a healthy economy.  Efficiencies of the nature targeted by the Draft Guidelines could play an important role in facilitating achievement of these objectives.  Failure to achieve such efficiencies could have the opposite effect.  The suggestions   that follow are intended to enhance the prospects for success in achieving the Guidelines’ objectives.

Enhance CEQ Functions

Various “streamlining” approaches have been under consideration and implemented by a number of different agencies for some years.  There have been successes and, indeed, in some instances, such as the Deepwater Port Act, the Deep Seabed Hard Mineral Resources Act and the Alaska Natural Gas Transportation Act, effective streamlining procedures have been codified, and have yielded timely and properly conditioned authorizations for critically needed projects.  Unfortunately, in the broader context, where procedures are not statutorily prescribed, the streamlining processes are not easily accessible; widely understood or widely utilized.

An appropriate response to this less than perfect rate of execution would be for CEQ and the Executive Office of the President to take a more aggressive role in facilitating the implementation of the kind of recommendations which are included in the Draft Guidance.  At a minimum, this would encompass the maintenance of a peer-reviewed clearinghouse to compile and validate information on thinking and experience regarding the various streamlining options which have been developed and demonstrated.  More optimally, CEQ would be a consultative and leadership resource for agencies and others seeking to follow enhanced NEPA processes and an advocate for efficient NEPA procedures.  The comments filed by agency NEPA staff personnel in response to this notice clearly demonstrate the need for better, clearer guidance and improved leadership in this context.  These comments should be taken as serious and symptomatic of acute and very real problems which need to be addressed if NEPA is not both to fail to fulfill its purposes and to act as an unnecessary impediment to achievement of critical national objectives.

More efficient and timely NEPA processes should not be viewed as simply a means of fast tracking projects and decisions which may adversely affect the environment.  Current NEPA processes generally function as a test of “staying power” as much as environmental sustainability.  A more efficient process, commencing earlier and involving more efficient delineation of responsibilities would have the potential to yield more sustainable and better  mitigated project plans as well as better, and again, more sustainable, agency decisions.  A CEQ role as an advocate for process efficiency would be fully compatible with its role as an advocate for environmental quality.

Funding NEPA Processes 

Particularly in these times of limited Government funding and intensive efforts to reduce federal expenditures, the guidance must address mechanisms to improve the process by which project sponsors are to bear some of the costs of the NEPA review.  Existing guidance for funding of environmental assessment services to be performed by independent third party consultants needs to be upgraded to provide models for dealing with the endemic and well-documented dysfunctions resulting from the necessity for separating supervisory authority from payment responsibility to pay.  There needs to be  clear delineation of the persons exercising supervisory authority and the responsible persons must have effective incentives and training to assure that  consulting services will be timely, competent, appropriately priced and otherwise consistent with the intent and purposes of the Guidelines.

Mechanisms for Early Engagement

The Draft Guidelines quite properly encourage early engagement and appear to recognize, though they do not clearly state, that such early consultation can enhance the effectiveness of efforts to avoid or mitigate negative impacts of major projects, whether government or privately sponsored.  Unfortunately, the Draft provides little guidance as to the mechanisms by which early engagement can be accomplished and there is little help to be found in the regulations or policy statements of most of the affected agencies.  Better guidance about the mechanics—whether via MOUs or other types of understandings -- would be extremely helpful.  Funding issues of the sort addressed in the previous comment will also arise in this context and should be addressed accordingly.

Mechanisms for Timelines

While it is extremely encouraging to see that the current Draft addresses a key issue -- the need for Clear Time Lines, little specificity is provided regarding what the timelines should be, how they should be determined, or, for that matter, put in place.  Encouragement for negotiated timelines in early MOUs might be one effective approach to these needs.

Effect of Programmatic EIS

Functionally, a Programmatic EIS is intended to limit the need for project by project EAs or EIS  through advance comprehensive consideration of the effects of groups or series of similar actions.  In practice, however, Agencies often use the pendency of a PEIS as a rationale for deferring the processing of individual authorization requests, sometimes for multiple year periods.  Guidance which seeks to improve efficiency of the NEPA process should clearly address this issue. 

Intergovernmental Coordination 

It is also encouraging that the Draft pays at least some  attention to the special problems of NEPA proceedings involving multiple state and federal agencies and the need to effectively utilize the coordination procedures allowed by the NEPA regulations to consolidate and coordinate processes and make procedures concurrent rather than sequential.  The fact remains, however, that the typical interagency process for a large project is cumbersome, inefficient, duplicative and unnecessarily expensive for all concerned, including the Government and its taxpayers.  Experience under statutes such as the Deepwater Port Act demonstrate that where there is a clearly responsible lead agency and a  distinct division of responsibility between  federal agencies and between the federal government and the state, procedures can be both effective and efficient.  There is no reason, other than the reluctance of one agency to rely on another, or the federal government to rely on a state, that similar efficiencies cannot be achieved through Executive Office leadership without the necessity for legislation.  More emphatic directives along these lines seem warranted.

The opportunity to submit these comments is appreciated, as is the general thrust of the draft guidance.  Please feel free to contact me if clarification or amplification would be helpful.

Regards,
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J. Gordon Arbuckle

Partner
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