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May 24, 2010
Nancy H. Sutley, Chair, Council on Environmental Quality; Ted Boling, CEQ Senior Counsel
VIA Electronic Mail

RE: Comments on Draft NEPA Guidance on Consideration of the Effects of Climate Change and Greenhouse Gas Emissions

Dear Ms. Sutley and Mr. Boling: 

Thank you for the opportunity to comment on the Draft NEPA Guidance on Consideration of the Effects of Climate Change and Greenhouse Gas Emissions (“Draft Guidance”) issued on February 18, 2010.  The Center for Law, Environment, Adaptation, and Resources (CLEAR) is an environmental law center at the University of North Carolina Law School in Chapel Hill, North Carolina, which specifically focuses on issues of law and climate change adaptation.  The Center for Progressive Reform (CPR) is a nonprofit and educational organization comprising a network of scholars across the nation dedicated to protecting health, safety, and the environment through analysis and commentary.
Our comments reflect the views of the Center’s Director and Scholars, and were also informed by discussion at a workshop on the state of climate change adaptation under existing legal regimes sponsored by CLEAR, the Nicholas Institute of Duke University, and the Center for Progressive Reform, held on April 12, 2010.   (Please see description at http://www.law.unc.edu/centers/clear/workshops/adaptationpolicy/default.aspx)

Though we support the guidance to agencies on how to consider the impacts of agency actions on the build-up of greenhouse gases in the atmosphere, our comments are primarily directed to the parts of the draft guidance dealing with the issues of climate change adaptation (Section III).

The Draft Guidance correctly notes that NEPA requires federal agencies to “determine which climate change impacts warrant consideration in their EAs and EISs” pursuant to the requirement of consideration of the environmental effects of a proposed agency action.  In other words, agencies must consider how their actions will affect not only the current environment, but a future environment altered by the effects of climate change.  We agree that the appropriate vehicle for this is an agency’s scoping process, and we would further suggest, pursuant to suggestions about individual agency rulemaking below, that individual federal agencies formalize a consideration of the extent of climate changed environment in their scoping procedures.

The Draft Guidance also recognizes that the state of an environment altered by climate change may not always be easy to predict.  The Draft Guidance notes that many predicted climate change effects are recognized only at large scale levels and that specific changes in smaller scale environments may be difficult to predict.  The Draft Guidance suggests that agencies use a “rule of reason” in determining which affects to consider, and specifically suggests a setting of “reasonable spatial and temporal” boundaries at the time of scoping.  The Draft Guidance further specifies that agencies should not “devote effort to analyzing wholly speculative efforts.”

We agree that “wholly” speculative efforts are generally not helpful in determining how agency action will affect a future environment, but we would suggest that the CEQ be clearer about agencies undertaking at least an exercise to determine what information is available to them.  As the Draft Guidance notes, the science in this area is changing rapidly, and what might be “wholly speculative” this year may not be so next year.  Moreover, information is currently fragmented, and it is possible that local scale predictions do exist if other state, local, and tribal agencies are consulted. 

Finally, as the Draft Guidance notes, even large scale changes, such as sea level rise, and changes in precipitation patterns, may alter what effects federal actions may have on the environment, even if the effects seem only directed at a seemingly local level.  For instance, if in general we know that a specific region will become dryer over time, an agency action that will utilize scarce water resources will have a different environmental impact in that area, regardless of specifically local rainfall, since ground recharge areas sometimes cover vast distances.  Similarly, even small sea level changes (less than that currently experienced in the last century) may greatly alter patterns of flooding miles from coastal areas during significant weather events.

To assist in making the difficult assessment of future environments and to make adaptation a broader part of NEPA, we specifically suggest that the CEQ direct agencies to undertake specific actions:

1) Direct agencies to produce their own specific procedure (whether in the form of guidance or rulemaking) to analyze how they will consider environmental impacts on a changed environment.  Many agencies have very specific mandates with very specific environmental effects, and directing them to tailor this consideration to their own efforts should produce improved analysis of climate changed environments related to the agencies’ actions.  This will also help the individual agencies to see where they are particularly lacking in data, and how they could move forward to improve the data they do receive.  By having each agency conduct its own process, the agencies will also benefit from input from the public that works most closely with them.
2) Direct agencies to create a protocol to gather all available and easily determined data on changed environments in the areas under their jurisdiction.
3) Direct agencies to consider creating protocols to formally cooperate and share information with other federal agencies, state and local government, and tribes on expected local changes in the environment.  As noted above, much information is currently fragmented, and if agencies had a formal procedure for continually consulting with other agencies with information, relevant information will get dispersed more quickly and effectively.

4) Require agencies that rely on “adaptive management” to deal with unknown environmental changes to specify a regular procedure for gathering information and using that information to make decisions going forward, including revisiting earlier agency action.   While the concept of “adaptive management” seems well suited for decision processes in a dynamic environment, in too many cases, the word can be invoked solely as boilerplate in environmental assessment documents, relieving agencies of trying to determine if more specific information currently exists, and not mandating that future information will have an effect on revisiting agency decisions.

The Draft Guidance also seeks comment on how federal land agencies should consider climate change issues.  We believe that NEPA is very clear that federal land agencies (as all agencies) are to consider the significant impacts of their major actions, which will be different due to a changing climate.  Pursuant to some resource planning laws, such as the Federal Land Planning and Management Act (FLPMA), various agencies, such as the BLM, have already incorporated climate change considerations into their planning documents.  However, since the science and knowledge concerning climate change is so rapid, and the pace of preparing nationwide planning documents so slow, many of the resource planning documents are outdated or may not even mention climate change at all.  The CEQ should clearly spell out to all resource planning agencies that whether or not the plan pursuant to which they are acting has been updated to reflect the latest climate science or not, that NEPA requires a consideration of changed environments (adaptation) where feasible.

Our final request is that the CEQ itself clarify that it will continue to take the lead in coordinating information on environments changed due to the climate.   We applaud the CEQ’s undertaking of this important step of clarifying what NEPA requires of federal agencies with respect to climate change.  In particular, it is important that the Draft Guidance specifically chose to analyze and give instruction on climate change adaptation.  But as noted above, there is still much to be done in terms of coordinating information and assisting agencies in securing the information necessary to make informed decisions pursuant to NEPA.

The Interagency Climate Change Adaptation Task Force, headed by Maria Blair, under CEQ has done good work in this, including informing this Draft Guidance.  However, it should be expanded to representatives of other agencies, and should also seek liaisons with state and tribal agencies which are working on their own adaptation plans.  CEQ can also build on the Interagency Task Force model, by tasking it with formally helping other federal and state agencies with coordinating ideas and knowledge on adaptation. By taking the lead in collecting and coordinating information on climate altered environments, however and wherever it is produced, the CEQ could provide an important resource for government action at all levels.  With this more developed information, federal agencies will then be able to have sufficient knowledge to plan their actions appropriately.  

Again, thank you for your time and consideration of these comments.

Sincerely,
Victor B. Flatt (approved electronic signature)
Victor B. Flatt

Thomas & Elizabeth Taft Distinguished Professor of Environmental Law

Director, Center for Law, Environment, Adaptation, and Resources (CLEAR)

UNC Chapel Hill School of Law
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Robert L. Glicksman

J.B. and Maurice C. Shapiro Professor of Environmental Law

The George Washington University School of Law

Member Scholar and Board Member, Center for Progressive Reform

rglicksman@law.gwu.edu
202.994.4641

