David E. Ortman
7043 22nd Ave N.W.

Seattle, WA  98117

Attorney-at-Law

(206) 789-6136

June 26, 2013
Council on Environmental Quality
722 Jackson Place, N.W. 
Washington, DC 20503

Dear CEQ:

The following are comments on CEQ’s March 2013 Principles and Requirements (P&R) for Federal Investments in Water Resources and CEQ’s proposed Draft Interagency Guidelines.  In general, the P&R and proposed Draft Interagency Guidelines fail to protect either the taxpayers pocket or the environment.  This is no surprise.  Congress mandated in WRDA 2007 (Section 2031) that the Secretary of the Army issue revisions to the Principles and Guidelines.  Allowing an agency, such as the Corps of Engineers, which is most identified with the abuse of the existing Principles and Guidelines, to carry out such an update is a fundamental error. 
Chapter I – Principles for Federal Investments in Water Resources

In March 2013, CEQ adopted “Principles and Requirements for Federal Investments in Water Resources.”  While there is merit in standardizing federal water resource development project review across multiple agencies to ensure that federal taxpayers dollars are not wasted and do not contribute to environmental harm, the adopted “Principles and Requirements” are disappointing and are unlikely to achieve these goals.

Chapter I.2 - Federal Objective
The Federal Objective fails to resolve the conflict between water projects and environmental impacts: 

2. The Federal Objective

The Federal Objective, as set forth in the Water Resources Development Act of 2007, specifies that Federal water resources investments shall reflect national priorities, encourage economic development, and protect the environment by:

(1) seeking to maximize sustainable economic development;

(2) seeking to avoid the unwise use of floodplains and flood-prone areas and 

minimizing adverse impacts and vulnerabilities in any case in which a floodplain 

or flood -prone area must be used; and

(3) protecting and restoring the functions of natural systems and mitigating any 

unavoidable damage to natural systems.

While Federal Objective (2) does include avoiding unwise use of floodplains and flood-prone areas, this avoidance principle is not carried through to other types of water projects, such as dams, which cause unavoidable damage to natural systems.  By emphasizing “maximize sustainable economic development,” as the first objective, Federal agencies can continue water project planning unimpeded.  CEQ should make avoidance and alternative analysis the key Federal Objective.   

Chapter I.3 - Guiding Principles
Here the failure is the refusal of CEQ to rank the principles.  As a result, the principle that should be at the top of the hierarchy, “In order to protect ecosystems, alternative plans should first seek to avoid any adverse environmental impact,” has no emphasis and no rank.  Chapter I.3.A.  This principle is the heart of the National Environmental Policy Act (NEPA) and CEQ should require that avoidance of environmental impacts be the first principle for evaluating water projects.   Please revise this Chapter to make this the highest principle.

This Chapter also calls for sustainable economic development.  Chapter I.3.B. The definition provided, “Sustainable in this context means the creation and maintenance of conditions under 

which humans and nature can coexist in the present and into future” [sic] fails to provide any clear metrics for “sustainable,” or any adaptive management, review, or look-back to determine whether water resource benefits are realized are merely a slick marketing tool to gain Congressional support.  CEQ should require a comprehensive reporting mechanism to measure whether water resource projects have achieved the purported benefits and have provided the purported mitigation. 

Similarly, while this Chapter also cautions against federal water resources investment in floodplains and flood prone areas, there are no metrics or reporting mechanisms to measure whether flood damage due to federal water resources would decline through application of this policy.  Chapter I.3.C.  CEQ should require a comprehensive reporting mechanism through FEMA and the Federal water resource agencies to track losses from floods and impacts on any future Federal water resource projects.
While CEQ adopts a watershed approach (Chapter I.3.F), CEQ fails to establish any real framework for developing watershed plans.  It is not enough for CEQ to promote an approach that considers “the benefits of water resources for a wide range of stakeholders within and around the watershed.”  One example of the abuse of the watershed planning process has been taking place in the Yakima River Basin watershed of south central Washington State over the last several years under the control and funding of the Bureau of Reclamation (BuRrec) and the Washington State Department of Ecology (Ecology).

Planning process failures include:
· selection of a Yakima Workgroup, including federal and state agencies, with limited membership; 

· establishment and funding of the Yakima Workgroup as an advisory group to the BuRec without a Federal Advisory Committee Act charter;

· closure of the Yakima Workgroup implementation subcommittee meetings to the public and other Workgroup members;

· preparation of a $20 million “Early Action Implementation Request” prior to release of the Draft Programmatic Environmental Impact Statement (DPEIS);

· lack of a range of alternatives in the DPEIS;

·  BuRec and Ecology’s denial of a request from 11 local, state, and national organizations for a DPEIS comment-period extension;

· after the close of comments on the DPEIS, the inclusion in the Final Programmatic EIS (FPEIS) of the new proposal for National Recreation Areas within the Okanogan-Wenatchee National Forest, based on a Workgroup plan for more than 40,000 acres dedicated to off-road vehicle (ORV) use; and

· failure to respond to 15 local, state and national organizations’ March 2012 comment letter on the FPEIS. 

See: http://washington.sierraclub.org/uppercol/ucr/yakima/media/Entries/2013/2/15_The_Other_Side_of_the_Story__Yakima_Water_Plan_1.html

CEQ should establish principles and requirements to ensure that process of developing watershed planning includes adequate public participation, notice, and comment.

Chapter II – Requirements

Chapter II.1 – General Requirements
While this chapter of the Principles and Requirements gives lip service to the National Environmental Policy Act, CEQ has failed to act when federal agencies, such as the BuRec have ridden roughshod over NEPA, as the BuRec has done in the Yakima River Basin planning process.  In addition, CEQ has failed to mention any coordination with the Environmental Protection Agency or critique of EPA’s EIS rating system, which is supposed to provide a check on shoddy water resource agency EISs.

While the Evaluation Framework correctly points out that “evaluation methods should be designed to ensure that potential Federal investments in water resources are justified by public benefits, particularly in comparison to costs associated with those investments,” (Chapter II.1.A), CEQ has chosen to hide the investment costs behind “an ecosystem services approach.”  What this appears to mean is that the Federal agency water resources agencies that can no longer justify building new water storage projects because the benefits exceed the costs, can now inflate the benefits by including “ecosystem” restoration that has nothing to do with the water storage projects.  Again, an example of this faulty approach is taking place in the Yakima River Basin.  In 2008, the BuRec prepared a benefit/cost analysis for a new Wymer Dam in 2008 that resulted in a b/c ratio of 0.31.  Also in 2008, the BuRec dropped a new Bumping Lake Dam within the Okanogan-Wenatchee National Forest from further evaluation because of adverse environmental impacts to ancient roadless forest and endangered species.  Under intense pressure from local irrigation districts, and emboldened by CEQ’s new approach, the BuRec resurrected both dam projects in 2012.  Instead of preforming new b/c analyses on each proposed dam, the BuRec, instead, choose the “ecosystem” approach suggested by CEQ.  In doing so, they prepared an economic analysis that estimated salmon recovery from fish passage at other existing BuRec dams in the Yakima Basin.  By counting this salmon recovery as part of the Yakima Integrated Plan, the BuRec has now sought to justify two unjustifiable new storage dams.      

It is deeply ironic that CEQ’s observation that, “A narrow focus on monetized or monetizable effects is no longer reflective of our national needs, and from this point forward,  both quantified and unquantified information will form the basis for evaluating and comparing potential Federal 

investments in water resources to the Federal Objective” will result in uneconomic dam projects 
being greenlighted through this new CEQ process.  Chapter II.1.A.
CEQ appears to have also developed a fondness for “collaboration.”  “Federal agencies should collaborate fully on water resources related activities with other affected Federal agencies and with Tribal, regional, state, local, and non-governmental entities, as well as community groups, academia, and private land owners (stakeholders) to realize more comprehensive problem resolution and better informed decision making.”  Chapter II.1.C.
As noted above, CEQ has completing failed to provide any agency guidance or direction and apparently assumes that the federal water resource development agencies will carry out a fair process of “collaboration,” rather than continue to stack workgroups with local sponsors and economic interests, while marginalizing public interest groups.  

CEQ should establish clear and fair rules, including requirements under the Federal Advisory Committee Act for any future water resource planning efforts. 
CEQ has also listed climate change as part of the risk and uncertainty facing our country.  Chapter II.D.i.  Again, CEQ has handed the Federal water resource agencies a potent weapon to continue wasteful water projects.  In response to “climate change, the BuRec has a new program, WaterSMART, authorized by the SECURE Water Act in Public Law 111-11.  See: http://www.doi.gov/ocl/hearings/112/WaterSurfaceStorage_020712.cfm 

In Fiscal Year 2009, BuRec began WaterSMART by funding three basin studies, one on the Colorado River Basin, one on the St. Mary and Milk River Basins in Montana and Canada, and the third the Yakima River Basin Study in south-central Washington State.  See: http://www.usbr.gov/WaterSMART/bsp/studies.html#fy2009 

Under the WaterSMART program, BuRec currently has 12 studies of major river basins underway in the west.  All of these major Basin Studies will consider structural and non-structural options to supply adequate water in the future.  This will include consideration of potential new surface storage needs, as directed in the Act at Section 9503(b)(4)(e). See: http://www.doi.gov/ocl/hearings/112/WaterSurfaceStorage_020712.cfm
On February 7, 2012, the U.S. House Natural Resources Subcommittee on Water and Power held an oversight hearing on “Water for Our Future and Job Creation: Examining Regulatory and Bureaucratic Barriers to New Surface Storage Infrastructure.”  The one-sided hearing highlighted regulatory burdens that hinder new dams and water storage projects and attacked “cumbersome environmental regulation” and “environmental litigation.”  The hearing press release highlighted a recent BuRec study that “found nearly one hundred potential sites for new surface storage, yet due to environmental regulations and other factors it has been over a generation since BOR built multiple large scale water storage facilities.”

http://naturalresources.house.gov/news/documentsingle.aspx?DocumentID=278395
CEQ should strongly instruct the Federal water resource development agencies not to use climate change as an excuse to binge on new wasteful water projects. 

CEQ has not taken a strong enough position on water conservation.  “Water supplies will continue to be subject to annual variability in precipitation and runoff, and subject to the uncertain effects of climate change on global weather patterns.  As such, it is critical to consider water availability and promote water efficiency with all Federal investments in water resources.” Chapter II.1.E.
The BuRec, in particular, is adept at proposing voluntary water conservation that never gets carried out.  CEQ should make real water conservation, water banking, and water efficiency the top priority in water resource planning. 

Similarly, CEQ needs to prioritize nonstructural approaches.  “Nonstructural approaches to water resources problems alter the use of existing infrastructure or human activities to generally avoid or minimize adverse changes to existing hydrologic, geomorphic, and ecological processes. Nonstructural approaches can often be the most cost-effective and environmentally protective alternative to implement.”  Chapter II.1.F.
CEQ, however, fails to provide examples.  Federal water resource development agencies are adept at ignoring nonstructural approaches, and if nonstructural approaches are not brought forward, Congress will not have a basis to evaluate the most cost-effective approach.

Without a greater emphasis on nonstructural approaches, Federal water resource development agencies will continue to ignore such approaches in the design of alternatives.  This means that CEQ’s requirement that “Alternative plans, strategies, or actions are to be formulated in a systematic manner to ensure that a range of reasonable alternatives are evaluated,” will not be achieved.   Chapter II.1.H.
As noted above, without clearer process requirements, CEQ’s requirement for transparency in decision making will not take place.  When the BuRec participates in a Yakima Workgroup that sets up an Implementation Committee closed to the public, transparency goes out the window.   When the National Marine Fisheries Service, one of the Federal Yakima Workgroup members deletes agency email related to the Workgroup to avoid Freedom of Information Act requests, transparency likewise goes out the window.  Chapter II.1.I. 
When it comes to plan selection, “Any recommendation for Federal investments in water resources to address identified water resources needs must be justified by the public benefits when compared to costs.”   This will not happen under the proposed principles and requirements.  Chapter II.1.J.
Chapter III.  Interagency Guidelines.
2.  APPLICABILITY TO WATER RESOURCES INVESTMENTS, page 4.
Subsection d. states, “Projects and programs that meet agency specific threshold criteria for exclusion or that fall below the project and program thresholds identified in Tables 1 and 2 in this document may also be excluded from coverage by the P&R.”  As noted below, the exclusion thresholds are too high and should be lowered.  In addition, CEQ should not allow agencies to exempt other actions from the P&R, merely by “consulting with CEQ or OMB.  No additional exemptions should be allowed without full public notice and comment opportunity. 

3.  TYPE AND SCALE OF ANALYSIS, page 4
This section states:  

“Agencies have discretion to select an appropriate level of analysis that is 

commensurate to the nature of the water resource investment.  Agencies can have 

flexibility in their analyses by: 1) selecting between project and programmatic type analysis, and 2) applying full analysis, simplified analysis, or exclusion of a water resources investment as appropriate.”

This is far too much discretion to grant agencies.  Given the choice between full analysis and exclusion, CEQ has granted agencies a get out of analysis card.  It is extremely disappointing that CEQ purports to first establish principles and requirements, and then allows the agencies to disregard the P&R through the proposed Interagency Guidelines.   

Chapter III.3.a. provides:

Project-level analysis: 

Agencies should generally apply a project-level analysis to water resources investments for which they have discretion in designing site – specific alternatives.

• Programmatic – level analysis: 

Agencies should apply programmatic – level analysis in circumstances when agencies lack project - level discretion, or when multiple related actions can be better analyzed under one decision document. . . Programmatic-level analysis may also be appropriate for a number of projects generally under the same authorization. 

While programmatic analysis is desirable and often necessary, it is particularly concerning that CEQ is inviting agencies to prepare programmatic analysis for multiple projects to avoid project-level analysis.  This is what is occurring as part of the BuRec’s Yakima Integrated Plan process.  By preparing a programmatic EIS, the BuRec was able to deflect and ignore comments concerning specific aspects of the Yakima Integrated Plan.  The FPEIS has already been amended through a Finding of No Significant Impact.  Why would CEQ offer the federal water resource development agencies such a shortcut through NEPA and project analysis?      

Chapter III.3.b provides thresholds for full analysis, simplified analysis, and exclusion.  These thresholds are far too high.  In addition, this appears to be a backdoor attempt to amend NEPA’s environmental assessment requirement.  40 CFR 1501.3.  The threshold analysis requirement of   Full Project Analysis/Reporting should be required for all projects that have potential adverse significant impacts.  Recommending Environmental Assessments rather than EIS’s for the proposed thresholds is unacceptable.  It is particularly worrisome that CEQ has decided that “Agencies may revise or supplement this table within their agency - specific procedures with thresholds that are relevant to their missions and authorities, and use professional judgment when selecting the appropriate level of analysis for an investment.”  Chapter III.3.b. 

An example is the Corps of Engineers Shoalwater shoreline erosion project in north Willapa Bay in Washington State.  This Corps $7+ million project involves a two-mile long 25-foot high dredged berm on Western snowy plover endangered species habitat.  Construction began in late summer of 2012 and has already experience a construction failure.  The bigger failure is that the Corps was able to undertake this project without preparing an Environmental Impact Statement or a thorough evaluation of the alternatives.  It is alarming that this Corps planning and analysis failure is being rewarded by CEQ and would become the new norm.  Federal water resource development agencies need more scrutiny and analysis, not less.  See: 
http://southbeachbulletin.com/opinion/shoalwater-bay-shoreline-erosion-project-needs-new-approach.html
Chapter III.3.c also appears to confuse assumption with analysis.  It provides:

Simplified analysis involves a more limited scope investigation and are appropriate for low risk/low cost projects or actions, as well as those with minimal consequences of failure and which do not pose a threat to human life or safety, or result in significant impacts to the environment. 

This is backward reasoning.  It allows an agency, such as the Corps to assume upfront that one of their projects is “low risk” with “minimal consequences of failure” or “result in significant impacts to the environment,” and then decide that simplified analysis is all that is required.  This is precisely the faulty decisionmaking that occurred in the Corps’ Willapa Bay Shoalwater shoreline erosion project.  The Corps of Engineers first determined that a simplified analysis and EA was appropriate because of minimal consequences of failure and lack of significant impacts to the environment.  Because of a lack of robust analysis and a full EIS to examine impacts and alternatives, the Corps project suffered a construction failure and now involves significant modification of critical habitat for the endangered Western snowy plover.  It is no surprise that the Corps would support a weakened P&R that could allow the Corps to continue to waste taxpayer money and cause adverse environmental impacts. 
Chapter III.3.e speaks to integration of existing planning processes, including NEPA.  However, the intent of the “guidelines” appears to be an end run around NEPA by allowing the Corps and other agencies to automatically avoid the preparation of EISs based on a simple threshold table of appropriations and Federal cost sharing.  CEQ should reject this backdoor effort to amend NEPA.    

Chapter III.3.f provides:

To help achieve a more effective and strategic allocation of resources at the Federal, state, and local levels, agencies should look for cost-beneficial options over long-term horizons when developing their project and program plans.  Agencies therefore should ensure that each element of a proposed investment will provide substantial net benefits (which include environmental, economic and social benefits minus costs).
Again, this appears to be contrary to how the BuRec has proceeded in promoting the Yakima Integrated Plan.  Here the BuRec has chosen to prepare a cost-benefit analysis on the entire program, not each element.  Again, CEQ appears unwilling to hold agencies, such as BuRec accountable.

Chapter III.5.a.v provides, “A range of alternatives is necessary to ensure the analysis of significantly different approaches.”  While this is the heart of the NEPA process, CEQ appears unwilling to hold agencies to this standard.  As noted earlier, the BuRec issued a Programmatic FEIS on the Yakima Integrated Plan with no alternatives to the proposed plan, other than the required no-action alternatives.  Similarly, when the Corps can carry out an erosion control project in Willapa Bay costing over $7 million and impacting endangered species critical area after issuing a Finding of No Significant Impact, these agencies are thumbing their nose at both NEPA and CEQ.  What good is a “guideline” to prepare a range of alternatives, when CEQ has shown no willingness to require that the Corps or BuRec to carry out such analysis? 

5. DEVELOPMENT OF AGENCY-SPECIFIC PROCEDURES, page 11
Chapter III.5.a.vi provides:

Agency procedures for evaluating alternatives must require the comprehensive evaluation of the formulated array of alternatives to assess the contributions of each alternative to the Federal Objective and the Guiding Principles.

Agency evaluation procedures must incorporate: 1) methods to evaluate how public benefits of an alternative compare to its costs, and 2) methods to evaluate how the alternative performs with respect to the Guiding Principles. 

As described in the P&R, alternatives should be evaluated through an ecosystem services approach that organizes all the relevant potential effects of an action (economic, environmental and social) within a framework that explicitly recognizes their interconnected nature. 

CEQ suggests:

Services and effects of potential interest in water resource evaluations could include, but are not limited to: water quality; nutrient regulation; mitigation of floods and droughts; water supply; aquatic and riparian habitat; maintenance of biodiversity; carbon storage; food and agricultural products; raw materials; transportation; public safety; power generation; recreation; aesthetics; economic growth; and educational and cultural values.  Chapter III.5.a.vi.
CEQ, however, has failed to provide directions for how agencies are to carry out an ecosystem services approach.  As previously noted, in order to request Congressional authorization for new dams in the Yakima Basin in south central Washington, the BuRec prepared a programmatic EIS that included two new dams, as well as other unrelated elements, such as private land acquisition and fish passage in an “integrated” plan package.  Instead of updating a b/c analysis on these two proposed dams, the BuRec released a b/c analysis on the entire program.  This allowed the BuRec, under the guise of an ecosystem services approach, to count fish benefits from fish passage at other BuRec dams in the Yakima Basin.  The BuRec used the number of households in Washington and Oregon to estimate over $7 billion of fish benefits, which the BuRec then uses to justify building two new dams.  In essence, the environmental and ecosystem “benefits” of spending $100 million to acquire 46,000 of private land, and spending billions of dollars on new dams is offset by billions of dollars of phony fish benefit.  

See:  http://www.usbr.gov/pn/programs/yrbwep/2011integratedplan/2012meetings/2012-09-26/4presentation.pdf
In summary, CEQ should not allow the Federal water resource development agencies to link non-related projects, including ecological restoration projects, in order to justify individual uneconomical dams.     

This section also provides:

The public benefits of alternatives are evaluated in terms of differences in the quality and value of ecosystem services (which include economic services) provided between the expected future condition with the alternative in place and the most likely “future without” conditions (the No Action alternative).   Chapter III.5.a.vi.

Again, this sends a signal that only a preferred alternative and a no-action alternative is sufficient analysis.  This is contrary to CEQ’s NEPA regulations: “This section [Alternatives] is the heart of the environmental impact statement.”  40 CFR Sec. 1502.14.  CEQ should require agencies to display the public benefits of all reasonable alternatives, not just the one promoted by the agency. 
This section also provides: “Public benefits and costs should be measured in monetary terms, when possible, and in non-monetary terms, when this is not possible.”  Chapter III.5.a.vi.  While CEQ attempts to provide an example using wetland impacts, there is little to no guidance provided to measure loss of other critical environmental resources, such as endangered species habitat.  There seems to be an almost complete lack of information concerning how Federal water resources development agencies should incorporate requirements of the Endangered Species Act (ESA).  In fact, the only mention in Chapter III to the ESA, is on page 3, where agencies are instructed to look at the ESA for all possible exemptions to ESA compliance.  This, again, confirms the observation that these guidelines were written by the Corps of Engineers for the Corps and other Federal water resources development agencies.   Thus, the fundamentally flaw was WRDA’s direction to allow the Department of Army to write its own manual for project analysis.  While the current Principles and Guidelines have their problems, it is also true that they have identified money losing projects.  Now, the Federal water resource development agencies want to smear lipstick on their pork barrel projects by incorporating unrelated ecological restoration projects.  CEQ should reject this approach.
Chapter III.5.a.vii provides:

The procedures must display the effects of investment alternatives in a manner that allows for the unbiased comparison of alternatives for their contributions to the Federal Objectives and Guiding Principles.

Again, CEQ would allow Federal water resource development agencies to circumvent this guideline by selecting a pre-conceived preferred project and displaying only this project and a no-action alternative.  CEQ is well aware that when the Corps or the BuRec establish an informal workgroup or taskforce limited in the main to project supporters, the outcome is predetermined.   Having already rejected all other alternatives, the Corps and the BuRec can now go forward with a display of the project and unrelated elements and no-action.  CEQ’s guidelines would do nothing to prevent this outcome.    

Chapter III.5.a.viii provides:
The entire selection process must be properly documented and transparently explained, including a discussion of stakeholder and/or sponsor preferences. Transparency will be critical for the public to understand how the final selection was made.

It is not just the “selection” process that must be transparent.  As noted above, public participation, notice, and comment opportunities must also be transparent.

Chapter III.5.b sets out development of program-level procedures.  Program-level evaluation is appropriate and helpful, but only if it does not serve as an excuse to avoid project specific EISs.  CEQ has listed some examples, but has written the Federal water resource development agencies a blank check to determine for themselves when to incorporate unrelated elements into a program:  “Such circumstances include, but are not limited to. . .”  There are many ecological restoration projects in need of funding.  Linking them to uneconomical and environmentally damaging water projects as part of a “program” is not in the national interest.  This has the additional liability of allowing the Corps or the BuRec to carry out individual project elements using FONSIs, because a programmatic EIS has already been prepared.  Promising that environmental review will be carried out on individual program elements is not the same as committing to individual project EISs.  
6. INTERAGENCY CONSISTENCY, page 22
Chapter III.6 addressed interagency consistency:

The Federal agencies will collaborate in the development of their agency-specific procedures to promote consistency of water resource investment decisions across the Federal government. Such efforts may include both formal and informal collaboration mechanisms. Collaboration will be especially important to advance newer requirements like the ecosystem services approach. 

Each agency's procedures must undergo an interagency peer review process prior to approval by their respective Agency Department Head. Agency-specific procedures should also be reviewed and updated, if necessary, when the Interagency Guidelines are modified.
There is no mention of public participation in the development of agency-specific procedures.  CEQ has allowed so much latitude that agency-specific procedures will deviate significantly from an honest analysis.   CEQ needs to build in a strong public participation process into the development of any agency-specific procedures.

In conclusion, the proposed “interagency guidelines” are extremely disappointing.  It appears that CEQ has failed to read its own Global 2000 report concerning the fate of our spaceship earth.  It appears that CEQ has turned over the development of water project review standards to the very agencies that have failed to take environmental protection seriously.  The most recent example, is the Corps of Engineers recent decision to refuse to include in a NEPA EIS the cumulative impacts of coal mining, coal transport, coal export from the states of Washington and Oregon or increased CO2 emissions from new coal export facilities requiring Corps Section 10/404 permits.  CEQ needs to show environmental leadership and not let the Corps and BuRec get by with business as usual.

Sincerely,

|S
David E. Ortman
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