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Council on Environmental Quality

Attn:  Horst Greczmiel

722 Jackson Place NW

Washington, DC 20503

Re:  Draft Guidance on Effective Use of Programmatic National Environmental Policy Act Reviews, Fed.Reg. 50578 (August 25, 2014)

Dear Mr. Greczmiel:

We are writing on behalf of the Irrigation & Electrical Districts’ Association of Arizona, an Arizona non-profit association whose 25 members and associate members provide electricity and water to approximately two-thirds of the population of the State of Arizona.  Our members and associate members have virtually constant contact with federal agencies for which the National Environmental Policy Act (NEPA) is an ongoing program affecting their missions.  Thus, we are very much concerned when there is additional guidance being proposed that appears to add additional burdens and costs to the NEPA program.

We have reviewed the Federal Register notice of August 25, 2014 containing the proposed guidance.  While it is published under the page heading of proposed rules, the Council on Environmental Quality (CEQ) makes it clear that this is not a proposed rule.  Nevertheless it is an important guidance document on an essential subject within the ambit of NEPA compliance.

We have concluded that the lengthy analysis that CEQ has made really demonstrates only one conclusion.  Programmatic environmental impact statements (EIS) can be utilized effectively in highway projects.  There is sufficient litigation to be able to provide fairly decent guidance about when a programmatic EIS would be needed in advance of or instead of a series of tiered statements for segments of a highway development endeavor.

To say that the courts are all over the map in terms of programmatic EIS for other types of federal or federally funded or federally assisted projects is to understate the issue.  The many caveats that have been included in the draft guidance make it clear that the application of the concept of a programmatic EIS or a programmatic EA is extraordinarily heavily dependent on the facts of the specific situation and the relationship of one or more proposals to each other in that specific factual situation.

In our view, there has not been sufficient litigation in order to address the seminal issues related to a programmatic EIS or programmatic EA.  On the one hand, environmental groups and others are concerned that a programmatic EIS would be an excuse not to do one or more tiered specific EIS’s.  On the other hand, they are concerned that a programmatic EIS may be an excuse to deal with an issue generally that should have specific treatment in a follow-up tiered EIS.  This presents federal agencies with a catch-22 situation.  If they use a programmatic EIS, some will want to know what they are trying to cover up.  If they decide against a programmatic EIS, some of the same people will challenge them on the basis that there are larger impacts of interrelated proposed actions that cannot be considered and indeed will be masked or avoided by doing individual EIS’s.  Other than the Federal Highway Administration, the federal agencies are left with a serious and often expensive guessing game.
Because programmatic EIS’s were judicially invented and not specifically required by NEPA, perhaps it is time to suggest to Congress that some more specific guidance in NEPA concerning programmatic EIS’s is warranted.  Nine years ago, there was a Congressional inquiry about ways to make NEPA more effective and streamlined and to ameliorate the rising burden of costs associated with a full-blown EIS.  Attached to these comments is testimony I offered on that subject in 2005.  All of the issues raised in my testimony at the time have yet to be addressed.  Encouraging or expanding the use of programmatic EIS creates more litigation danger for the agencies, more costs associated with a proposed federal action and adds cost responsibilities that non-federal entities may have associated with it.

Whatever end product CEQ develops in considering comments it receives on this guidance, it would seem appropriate for CEQ to also tackle at least some of the remaining unresolved issues that Congress previously focused upon and that still await resolution.

Thank you for the opportunity to comment on this important guidance document.
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ROBERT S. LYNCH & ASSOCIATES
/s/
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JUNE 18, 2005, LAKESIDE, ARIZONA


Thank you for the opportunity to appear before the Task Force and share my thoughts on ways that the National Environmental Policy Act (NEPA) and its administration might be improved.


You already have received a number of suggestions and I know you will receive more today and in later field hearings on changing various mechanisms and concepts that are part of compliance with the National Environmental Policy Act.  I will attempt to address only a few of these here.


This current inquiry into NEPA provisions and practices is not without precedent.  Indeed, Congress has a long history of concerning itself with issues that have arisen because of NEPA.  As early as 1972, Congress reacted to the impacts on the power industry by authorizing the issuance of temporary operating licenses to nuclear power electrical generating plants in certain power-short areas.
  A year later, Congress declared that the environmental impact statement for the Trans-Alaska Pipeline was sufficient not only for the Bureau of Land Management permit for which it had been written, but the fifteen or so other permits that were necessary in order that the project be constructed.  In the same provision, Congress also severely limited the judicial review opportunities.


More recently, Congress has also shaped NEPA compliance with regard to specific programs.  For instance, the Century of Aviation Reauthorization Act, Pub.L. 108-176, December 12, 2003, provided the Secretary of Transportation with the opportunity to specify the time period for completing environmental reviews.
  The Federal Aviation Agency is designated lead agency for environmental review processes, given authority to designate scope and content of environmental impact statements, and these decisions are to be given substantial deference by other federal and state agencies.
  The Secretary of Transportation is also authorized to designate reasonable alternatives for airport capacity enhancement projects and other agencies are limited to those alternatives designated by the Secretary.
  Clearly Congress was concerned that fights over the scope of a proposal and therefore its reasonable alternatives, the amount of time necessary to complete the process, and the possible fight among agencies over which one should be lead agency, depending on the nature of the project, were not in the best interests of moving this program forward.


Likewise, Congress has reacted to the emergency in our national forests caused by extensive wildfires and disease by passing the Healthy Forests Restoration Act of 2003.
  In this act, Congress did a number of things to restrict the impact of NEPA on forest restoration activities.  Federal agency involvement in developing community wildfire protection plans or recommendations about them are not federal agency action under NEPA.
  In considering hazardous fuel reduction projects, the number of alternatives that have to be considered are limited.
  Land treatment and research related to land treatment of less than one thousand acres is a categorical exclusion.
  And there are a number of other restrictions as well.  All of these restrictions react to what has been and continues to be a major feature of the National Environmental Policy Act --- delay.  So it is perfectly appropriate to enlarge the focus to consider the Act itself and ways it can be modernized so it is seen as less an obstructive device and more a positive contribution to decision-making.

CAN WE SPEED UP NEPA COMPLIANCE?


Delay has been a major byproduct of NEPA since it was signed into law.
  Initially, delays were attributed to agency recalcitrance in implementing NEPA for projects that have already been authorized.
  As agencies shifted from denial or avoidance to compliance, delays were also encountered as agencies reacted to and worked with the Interim Guidelines for compliance with NEPA issued by the Council on Environmental Quality, which were followed by Final Guidelines and then in turn New Final Guidelines, all in the space of two and a half years.
  Delay was such an overarching problem that when the CEQ Guidelines morphed into regulations in 1978, a specific regulation addressed ways agencies should reduce delays.
  That apparently didn’t do the trick.  By 1981, when CEQ came out with its memorandum “40 Most Asked Questions Concerning CEQ’s NEPA Regulations”, it inserted specific suggested timeframes.
  For an EIS, CEQ suggested the process should take no more than a year.  For an Environmental Assessment leading to a Finding of No Significant Impact, no more than 3 months.  Obviously, the suggestions didn’t work.  Congress has mandated timeframes for many environmental laws.  Perhaps it is time to take the CEQ suggestion found in the 1981 Federal Register notice and give it some teeth.  There will obviously be situations where the timeframes suggested by CEQ cannot be met, but those should be the exception and not the rule and someone should be in charge of deciding whether the agency is dragging its feet, fumbling the ball, or actually needs more time.

WHO IS (SHOULD BE) IN CHARGE?


Figuring out who would screen agency compliance for timeframes is an interesting subject.  CEQ issued its Guidelines only after being spurred to do so by Executive Order.
  A later Executive Order “bootstrapped” Presidential authority into granting CEQ “regulatory authority”.
  Nevertheless, the Supreme Court was not convinced that CEQ was the final word on this subject.
  Some appellate courts have since established the concept that CEQ regulations are entitled to great deference but most writers acknowledge that CEQ has no authority over agency regulations.
  Indeed, a district court decision just last month confirmed that, effectively, no one is in charge.  The court said that it didn’t owe any deference to the Bureau of Land Management’s interpretation of NEPA or the CEQ regulations “because NEPA is addressed to all federal agencies and Congress did not entrust administration to the [BLM] alone.”
  Certainly Section 309 of the Clean Air Act doesn’t put the Environmental Protection Agency in charge, even though it gives that agency a commenting role on the environmental impact statements of others.
  Since EPA still has NEPA responsibilities for some of its activities, in spite of exemptions granted in the Clean Air Act and the Clean Water Act, EPA is hardly the appropriate control mechanism for the environmental impact statement process.  The original intent of Section 309 was to give other federal agencies access to EPA’s environmental expertise.
  I doubt you would get general concurrence among federal agencies, let alone non-government applicants, that that is currently the way Section 309 works.  It may be that CEQ is the best “keeper of the keys” on this issue.  If that is the judgment of Congress, it will have to give that role specifically to CEQ.  CEQ certainly does not have anything approaching that authority now.

HOW MUCH SHOULD AN EIS COST?


In all of the reading I have done recently and over the years, I have never found anyone who thought to pose this question, let alone answer it.  Indeed, there is almost nothing written about NEPA costs and that which is written is merely reported as if those costs were a fait accompli.  I don’t think anyone would argue that costs of complying with NEPA have escalated over the years.  The reason for this lies in changes to the task.  Originally, NEPA compliance involved getting science “off-the-shelf” and compiling it.  It was then used to analyze the proposed federal action and alternatives and the resulting report was given to the decision maker.  However, that relatively simple exercise did not last.  In 1978, the Court of Appeals for the District of Columbia suggested that there was a cost of uncertainty concerning scientific information and possible future outcomes that need to be weighed in an environmental impact statement.
  Then in 1986, citing that decision, CEQ revamped a regulation and established the concept that an agency must disclose that it doesn’t have total information about the environmental impacts it is assessing and identify the area of incomplete information.  Moreover, where such “incomplete or unavailable information” is disclosed, and the cost of filling the information gap is “not exorbitant”, the agencies were (are) directed to get the information.
  So, since then, the agencies are faced not only with acquiring off-the-shelf science but going out and producing science in order to write an environmental impact statement.  Naturally costs have escalated.

In the recently completed NEPA Task Force Report, the results of the Rocky Mountain West roundtable include a reference to a “long-time agency employee” extolling the virtues of a ten-year programmatic environmental impact statement that cost $20 million.  More to the point, Chapter 6 of the report contains some interesting numbers.  The report states that small environmental assessments typically cost between $5,000 and $20,000.  Large environmental assessments, usually resulting in mitigated FONSI’s, cost between $50,000 and $200,000.  And environmental impact statements cost between $250,000 and $2 million.
  The report also notes that EIS’s take between a year and six years to complete while large EA’s take nine to eighteen months.  The report does not explain the origin of these numbers, whether they are only direct costs incurred by the federal agencies, or include direct costs to others, indirect costs, etc.

From my own experience, these numbers seem low.  The Glen Canyon Environmental Studies, briefly mentioned in a 1997 CEQ report, demonstrate my point.
  Since I have been personally involved in those studies since their inception, I can report to you that the Environmental Impact Statement for the Glen Canyon Dam Operating Criteria for daily power operations cost in excess of $100 million.  These are not my figures.  These are the Bureau of Reclamation’s figures reported in a Senate Energy Committee hearing record.
  A byproduct of NEPA and other environmental laws is reflected in the General Account Office report on “environmental indicators” that came out last fall.
  In that report, GAO included a table that shows that federal agencies spent over $4 billion collecting statistical information on major environmental energy and natural resource statistical programs in FY 2002 (GAO-05-52, p. 102).  While this is down from almost $8 billion in 2000, it is still a staggering amount of money, even by Washington, D.C. terms.


What can we do to reduce these costs?  One of the things Congress could do is remove the requirement to fill in the information gaps as currently stated in the CEQ regulations.  That construct is no longer viable.  We now have the new world of adaptive management.  It is the mantra of all of these emerging programs, whether under NEPA or other environmental statutes.  The entire concept of adaptive management is built around the premise that you don’t have all the answers.  If that is true, then off-the-shelf science should be good enough for an environmental impact statement if it’s going to be followed by an adaptive management program.  Moreover, NEPA recognizes that later information may require a supplemental environmental impact statement.  In other words, the basic design of the program from the outset was that agencies would assess the information they had and, if necessary, supplement the process at a later time when more information became available.  It is true that an agency doesn’t have to supplement an EIS or an EA “every time new information comes to light”.
  However, there is no reason why the combination of supplemental environmental impact statements and adaptive management aren’t an adequate response to new information, allowing agencies to use what existing information they have at their disposal or can get from other sources, analyze that information and report.


Above all, someone should ask the question:  How much should an EIS cost?  And someone should be obligated to respond.  Perhaps Congress should consider revamping and reenergizing Section 201 of NEPA and charging CEQ with the obligation of assessing NEPA costs and bringing recommendations to Congress for some cost ceiling policies.  It wouldn’t be the first time.  Congress has previously set spending limits for data recovery under the National Historic Preservation Act
 and specifically as to at least one project of which I am aware.
  If we have entered the brave new world of adaptive management and therefore conceded that environmental analyses are more or less automatically incomplete when made, then there doesn’t seem to be any particular logical reason why agencies couldn’t use information off the shelf for the environmental analysis and use the adaptive management process to fill in the gaps later.  Maybe this would not only cut costs but time.  In the meantime, the costs incurred under NEPA need some serious analysis, both as to the direct costs to the federal government and the costs incurred by the entities and consumers that are impacted by federal agency activity under NEPA.

WHO GETS TO PLAY?


NEPA provides a mechanism for involvement of federal agencies by having them designated as cooperating agencies.  However, in many instances state and local public officials are left out of the process except during public comment sessions if an environmental impact statement is to be prepared.  CEQ recognized this problem in 1999 and issued a memorandum “urging” agencies to more actively solicit the participation of state, tribal, and local agencies as “cooperating agencies”.  It must be the general political wisdom that the agencies hadn’t been doing this and still aren’t because Congress has seen the introduction of at least three bills in the Senate and two in the House of Representatives addressing this very problem.
  One other problem is in the phraseology.  “Local agencies” is a term of art that normally means cities, towns, and counties.  Thus, it excludes a large number of political subdivisions that provide vital services to the public but are generally ignored in the planning for NEPA screening of a proposed federal action.  Perhaps if the involvement included “political subdivisions” as a broader category, problems with proposed actions might be identified earlier with less local impact.  Certainly, the cooperating agencies issue will not go away and the 1999 nudge from CEQ doesn’t show any demonstrable results.

DEFENDING THE END PRODUCT


Whether its $20,000 to $200,000 or more for an environmental assessment or hundreds of thousands or millions for an environmental impact statement, often all you have purchased is a lawsuit.  The attacks often zero in on the agency concept of the purpose and need for the project which, in turn, weighs heavily on the determination of “reasonable alternatives” to be considered by the agency in its environmental analysis.  But there ought to be limits.  The Healthy Forest Restoration Act is a model for improvements that need to be made to NEPA as a whole.  Reasonable alternatives ought to be those defined by the agency or brought, with information, to the public process through comments.  A person or entity ought not to be able to sandbag the process and, once you have spent all the money, come in and collaterally attack you because of some additional alternative you didn’t include.  Moreover, I see no particular reason why the mechanism of a warning letter, like is required in the Endangered Species Act, shouldn’t be employed as well.  If something has been overlooked, the agency ought to be put on notice that that has happened and it ought to be put on that notice before it issues its record of decision.  It is of course true that a draft environmental impact statement is not judicially reviewable.
  But the process of developing a draft environmental impact statement and taking it to the public is supposed to inform the agency as well as the public.  Interested parties ought to have an obligation to come forward and express their concerns during the public process in order to later complain that the process contained some fatal flaw.  Here again, the Healthy Forest Restoration Act presents us a good model to follow.  There is no question but that NEPA interpretation and NEPA administration have been driven largely by court decisions over the last 35 years.  That is partly due to the fact that no one is in charge.  In a government of top down command and control, this law and this program stand out because the Executive Branch has neither mechanism.  Providing more certainty of administration and control and, perhaps, more definition of responsibilities, might not lessen the number of lawsuits filed but it certainly ought to change the dialogue.  Otherwise, NEPA responsibilities will continue to evolve on a case by case basis, creating even more time problems and continuing to escalate costs.


Thank you for the opportunity to present my thoughts on this important inquiry.
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� 16 U.S.C. § 6513.


� 16 U.S.C. § 6514.


� 16 U.S.C. § 6554.


� Robert S. Lynch, Complying With NEPA: The Tortuous Path to an Adequate Environmental Impact Statement, 14 Ariz. L. Rev. 717 (1972).


� Id., pp. 719-725.


� Robert S. Lynch, The 1973 CEQ Guidelines: Cautious Updating of the Environmental Impact Statement Process, 11 Cal. West. L.R. 297, et seq. (1975).


� 40 C.F.R. § 1500.5 (1978).
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� 42 U.S.C. § 7609.


� S. Rep. No. 1196, 91st Cong., 2d Sess. 43 (1970).
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� 40 C.F.R. § 1502.22 (May 27, 1986).
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� Hearing before the Subcommittee on Investigations, Senate Committee on Energy and Natural Resources concerning Application of the National Environmental Policy Act, June 7, 1995 (S.Hrg. 104-81).
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� 16 U.S.C. § 469c.
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