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Thank you for the invitation to provide a written statement and to meet with you to discuss
the U.S. Supreme Court and questions of reform. I am the Arthur Liman Professor of Law at Yale
Law School, where I teach courses on federalism, procedure, courts, prisons, equality, and
citizenship. My scholarship focuses on the relationship of democratic norms to government
services such as courts, prisons, and post offices; the role of collective redress and class actions;
contemporary conflicts over privatization; the relationships of states to citizens and non-citizens;
the interaction among federal, state, and tribal courts; the forms and norms of federalism; practices
of punishment; and equality and gender.
My commentary is informed by my research on the U.S. Supreme Court, by my work as a
lawyer arguing before the Court and filing amici briefs in the Court, and my analyses of
adjudication and courts. In addition to writing books and articles about the function of courts and
the processes of judgment, I am a co-editor of an edited volume entitled Federal Court Stories,
which provides in-depth accounts of several leading Supreme Court decisions addressing the
allocation of power among the branches of the federal government and between federal and state
systems. 2 During the last year, I have served on a small task force on judicial selection that was
convened by The Project on Government Oversight (POGO), a nonpartisan organization that
draws on U.S. constitutional principles to enhance “effective, ethical, and accountable federal
government.” 3
As I discuss below, all of our federal courts, the Supreme Court included, have changed
substantially in the last centuries. These changes are not newsworthy inside the federal judiciary,
which has been clear about the challenges it faces. As the twentieth century was drawing to a close,
the judiciary undertook an ambitious, long-range planning project to identify needed reforms. Yet
that effort did not address the practices of the Supreme Court. This Commission provides an
important opportunity to remedy that exclusion and to explore needed changes at the Court.
Meeting the contemporary challenges that face the Supreme Court requires focusing on the central
role that Congress plays in shaping the federal courts and on the Supreme Court’s dependence on
and relationship with lower federal courts. The Court is part of a judicial ecosystem that looks
radically different than it did in 1935 when the Court took up residence in its building.
The U.S. Constitution grants Congress a good deal of power to regulate the courts and their
jurisdiction. Congress uses a lot of that authority to help equip the courts and to welcome litigants
to use them. Indeed, during the last several decades, Congress has authorized a myriad of new
causes of action and has created whole new sets of lower court judges. The Court’s jurisprudence
has also been a source of powerful social change by insisting that all people are equal before the
law.
Formal equality is not enough, and the lack of substantive equality haunts the decisions of
all tiers of the federal judicial system. Many claimants come to court with limited resources; more
than half of the appeals filed in the federal circuits come from individuals who are not represented
by lawyers. Furthermore, in response to a perceived overload in demand, those circuit courts have
deemed about 85 percent of their dispositions as “not for publication.” That phrase denotes that
the appellate courts believed that these rulings were not of sufficient importance to have an impact
on future decisions. Yet, as I detail below, in the last three terms, more than 14 percent of the cases
in which the Court granted certiorari come from decisions that were “not published.”
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This divergence in the assessment of the impact of rulings and the percentage of lawyerless litigants are two of many indications of dysfunction in the current federal judicial system.
Records made in the lower courts when litigants are without lawyers undermine the quality of
adjudication in the cases the Court reviews, and the lack of transparency at the intermediate
appellate level is mirrored by the Court’s development of its own “shadow docket” in which fast
track decision-making has, for a significant number of cases, replaced reasoned deliberation. 4
Other divergences between the lower courts and the apex court likewise raise concern.
Congress has structured the rule-making of the lower federal courts, crafted criteria for
disqualification and disability, and imposed term limits on individuals who sit as the chief judge
of a district or appellate court. To date, Congress has not imposed those rules on the Court, and
the Court has not voluntarily conformed its own practices to these norms. At the same time, the
powers of the Chief Justice have grown dramatically; the person in that position sits at the helm of
a large administrative and educational apparatus with some 25,000 to 30,000 judicial employees
and the authority to make appointments to committees and to courts, such as the Foreign
Intelligence Surveillance Court.
Therefore, it is time to rethink the decisions of the last century that have given the Court
so much control over its own docket and the Chief Justice so much power for so long. It is also
time to rethink the decision of the nineteenth century to rely on only nine people to oversee a
federal judicial system that bears little resemblance to what existed in the Civil War era. Given the
growth in the numbers and kinds of lower federal courts, the breadth of the caseload, the long
terms of service, and the twenty-first century commitments to equity, access, and transparency,
retooling is needed.
Below, I discuss changing the process by which cases make their way to the Court, shifting
to term limits for tenure on the Court, enlarging the number of positions and using panels, and
standardizing transparency in rule-making, ethics, and in the decision-making of the Court.
Furthermore, given the legions of people with limited resources in need of the federal courts and
the volume of decisions deemed as having no future legal value, this Commission should call on
the Court for leadership to generate a national initiative to enable everyone coming into the federal
courts to receive the assistance that they need and to support revisions in its own and lower court
adjudication.
People need courts, and so does the government, which relies on courts to generate and
enforce our country’s norms. As Justice Harlan explained in 1971 in a decision holding that states
had to waive filing and service fees for a litigant unable to pay and seeking to obtain a divorce:
Perhaps no characteristic of an organized and cohesive society is more fundamental
than its erection and enforcement of a system of rules defining the various rights
and duties of its members, enabling them to govern their affairs and definitively
settle their differences in an orderly, predictable manner. 5
Equal access to courts, transparent decision-making by the judiciary, and constrained
exercises of power need to be hallmarks of the Supreme Court and lower federal courts. Supporting
the Court’s institutional legitimacy requires rethinking the concentration of power on the Court
and revising the practices of the Court.
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I.

Much Has Changed

I begin with a photograph (Figure 1) that is familiar. It shows the front steps of the U.S.
Supreme Court, which in 1935 finally got a building of its own. 6 Carved in stone atop the entry
are the words “Equal Justice Under Law.” Three years later, the Court promulgated the first set of
the Federal Rules of Civil Procedure. One of the rule drafters echoed the Court’s inscription by
toasting the achievement: “drink to our Rules—they know of no flaw: ‘Equal Justice Under the
Law!’” 7

Figure 1. United States Supreme Court, The Contemplation of Justice and the
Inscription “Equal Justice Under Law,” Washington, D.C., 1935.

Yet those 1930s references to “equal justice” did not then mean what those words denote
today. Racial segregation was commonplace, as were barriers that prevented many in this country
from participating in all aspects of economic, professional, and political life. The Justices on the
Court and the lawyers appearing before them were almost all white men. These exclusionary
practices were not outside the law; indeed, many of the Court’s practices and rulings helped to
sustain forms of subordination and discrimination.
The differences between the 1930s and today can be seen by learning about what happened
when a large mural, reproduced in Figure 2, was installed in a federal courtroom in 1938, three
years after the Court took up its residence in Washington and in the same year that the Federal
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Rules of Civil Procedure became effective nationwide. In the wake of the Depression, the federal
government funded construction and art; one commission went to a Northeast artist whose depiction
of Justice as Protector and Avenger was placed behind a judge’s bench in a new federal courthouse
and post office in Aiken, South Carolina. 8

Figure 2. Justice as Protector and Avenger, Stefan Hirsch, 1938, Charles E.
Simons, Jr. Federal Courthouse, Aiken, South Carolina. 9

The artist chose to depict the Renaissance Virtue Justice, recognizable because that
personification can be found in courthouses around the world. The artist explained that rather than
adorn his “figure of Justice” with the conventional attributes of scales and sword, the only “allegory”
he had permitted himself was “to use the red, white and blue [of the United States flag] for her
garments.”
What did others see? A local newspaper objected to this “barefooted mulatto woman wearing
bright-hued clothing.” The federal judge assigned to the courtroom called it a “monstrosity”—a
“profanation of the otherwise perfection” of the courthouse. The artist argued that impartial observers
would not think “that the figure’s face . . . appears to have negroid traits,” but that he was eager “to
obliterate this ‘blemish’” and proposed to “lighten Justice’s skin color.” Others, including the National
Association for the Advancement of Colored People, objected. The denouement was that, for decades,
tan curtains (seen at the edges of the photograph) covered the mural.
I bring this image to the fore because it marks an important aspect of the history of the federal
courts. They were one of many venues making and enforcing racial, gender, and class hierarchies.10
Just as a perceived “mulatto” woman could not serve uncontested in 1938 as a representation of the
Virtue Justice, people of color lacked many forms of equal treatment under the law.
***
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Invoking the history of this image is also a way to celebrate the transformation of courts in
the decades thereafter and to appreciate the central role played by the U.S. Supreme Court in
understanding the constitutional commitments to equality, as the Court explained in decisions such
as Brown v. Board of Education in the 1950s and Reed v. Reed in the 1970s. Indeed, the focus of this
panel’s discussion—equity, access to justice, and transparency in the United States Supreme Court—
reflects that, as a result of political and social movements, courts have become committed to
welcoming everyone as litigants, witnesses, jurors, staff, and lawyers, and that the federal judiciary
aspires to accord dignified and equal treatment to all participants. 11 The Supreme Court’s
inscription—“Equal Justice Under Law”—has become its motto, as if it always referenced an
understanding of equality that has become central to the identity and to the legitimacy of courts
themselves.
The photographs capture one facet of the many transformations in the law of the U.S.
Supreme Court since 1935. To keep one’s eye only on the Supreme Court is to miss that it is part
of an interdependent system. Aside from a small “original jurisdiction docket,” the Court sits to
review decisions made by other judges working on courts that have changed substantially since
1935. I therefore turn to a few charts and tables to highlight more of the many profound alterations
in the kinds and numbers of cases on the docket, in the judges deciding them, in the procedures
and statutory mandates for rulemaking, and in the challenges the Court faces.
The next two graphs summarize the civil and criminal filings in the federal district courts
during the last 120 years. As you can see from Figure 3, at the beginning of the twentieth century,
fewer than 30,000 cases were filed, nationwide, and more of them (15,734) were criminal than
civil (11,971). By the end of the twentieth century, more than 300,000 cases were filed, and civil
cases (250,907) far outstripped the criminal filings (62,884). As can also be seen when looking at
this chart, between 2000 and 2020, the number of criminal and civil filings remains relatively
constant. The graph in Figure 4 is focused on federal district court filings between 1950 and 2020
and maps the increase in filings between the 1950s and the 1980s and the flattening thereafter.
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Figure 3. Federal District Court Filings in 1901, 1950, 2001, and 2020. 12
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Figure 4. Federal District Court Filings, 1950–2020. 13
Excluded from 2020 are approximately 203,000 individual filings in the 3M combat earplug MDL.

The accounting provided below in Figure 5 shows the rise in the number of Article III
judgeships. At the beginning of the twentieth century, Congress had authorized fewer than 120
life-tenured judgeships at all three tiers; by century’s end, Congress had chartered 839 judgeships,
none of which added Supreme Court Justices. During the last twenty years, that number has
increased at a much slower rate; as of 2020, Congress had created 870 life-tenured judgeships,
again exempting the Supreme Court.
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Figure 5. Article III Judgeships 14
The bars depict the district, appellate, and Supreme Court judgeships; the total numbers
include all Article III judgeships, such as the U.S. Court of International Trade.

Yet, as Figure 6 below makes plain, that number of lower court Article III judges does not
come close to meeting the need for federal adjudication. In 1968, at the behest of the federal
judiciary, Congress created the position of magistrates and, a few decades later, changed the name
to “magistrate judges.” District court judges select individuals to serve eight-year, renewable
terms. Through another enactment in 1978 (revised in 1984 after the Supreme Court held that
Congress had erred in giving too much authority to the new bankruptcy judges 15), Congress
chartered bankruptcy judges and tasked the appellate courts with selecting individuals to fill those
slots for fourteen-year, renewable terms. As of 2019, the number (948) of these non-Article III
judges was larger than the number (870) of life-tenured judgeships. Hundreds more judges sit in
federal agencies and on specialized courts, such as the Patent Court.
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Figure 6. The Numbers of Article III and Non-Article III Judgeships Compared 16

Magistrate and bankruptcy judges join life-tenured judges, many of whom work for
decades on the federal courts. Indeed, the length of time that life-tenured judges spend in that office
has, like almost all other aspects of the federal courts, grown. Some years ago, for a symposium
on judicial independence in democratic constitutional orders, I worked with students to understand
more about the terms of office. 17 We took snapshots by identifying individual federal judges who
started when the country did in 1789 as well as those who joined the federal courts by 1809. We
counted 63 individuals whose average term of service was 14 to 16 years. Looking at another
cohort starting between 1833 and 1853, we identified 45 individuals who, on average, spent
between 14 and 20 years as judges or Justices. We leaped forward to judges who began serving on
the federal bench between 1983 and 2003. That much larger group (536 jurists) spent, on average,
about 24 years on the bench. 18 Many other scholars have used various metrics to probe the impact
of “life-tenure” as currently interpreted; the approach that I took is summarized in Figure 7.
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Federal Judges Whose Service Began Between 1789–1809
Court

# of Judges Avg. Length of Service
or Justices

Avg. Age at Start

Avg. Age at Death

Supreme

16

14 years

47 years

67 years

Lower

47

16 years

43 years

64 years

Federal Judges Whose Service Began Between 1833–1853
Court
Supreme
Lower

# of Judges Avg. Length of Service
or Justices

Avg. Age at Start

Avg. Age at Death

9

20 years

49 years

70 years

36

14 years

47 years

65 years

Federal Judges Whose Service Began Between 1983–2003
Court
Supreme
Lower

# of Judges Avg. Length of Service
or Justices

Avg. Age at Start

Avg. Age at Death

6

24 years

57 years

88 years

530

24 years

52 years

75 years

Comparison of Lengths of Service: Lower Court Judges, 1800s/2000s
Year Range

# of Judges

Avg. Length of Service

Avg. Age at Start Avg. Age at Death

1789–1809

47

16 years

43 years

64 years

1833–1853

36

14 years

47 years

65 years

1983–2003

530

24 years

52 years

75 years

Figure 7. Lengths of Service of Article III Judges: 1800s/2000s. 19

***
Three straightforward conclusions flow from this sketch of a few facets of federal
adjudication. First, the institution of the federal judiciary has changed enormously in its girth,
kinds of judges, tenure of office, and interpretation of U.S. law.
Second, Congress is central to that change. For those of us who teach about the federal
courts, we typically explore the constitutional parameters of Article III to probe whether and how
the Constitution insulates federal judges from congressional control. Often, the shorthand used is
“jurisdiction stripping.”
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Yet more often than not, Congress is the enabler. During the last centuries, Congress
created a myriad of new causes of action to welcome litigants into the federal courts and sometimes
offered incentives such as treble damages or attorney’s fees to encourage people to bring
lawsuits; 20 established hundreds of life-tenured and statutory judgeships; funded courthouse
construction; and authorized and supported the Administrative Office of the U.S. Courts (begun in
1939) and the Federal Judicial Center (in 1968). 21
To be sure, Congress has also imposed some obligations on the federal judiciary and, on
rare occasion, crossed Article III boundaries. One example was Congress’s 1978 grant of
jurisdiction to bankruptcy judges. 22 More generally, however, a large swath of accepted
congressional regulations govern the Article III judiciary. I have already referenced the Federal
Rules of Civil Procedure, an artifact of the 1934 Rules Enabling Act that directs the U.S. Supreme
Court to promulgate rules of practice and procedure. Congress amended that statute in 1988 to
require an open and transparent process for rule drafting. Hundreds of other statutes organize the
judiciary and, on occasion, specify procedures for or create presumptions about the timing and
contours of decision-making and remedies in certain kinds of cases. Obvious examples include the
Norris-LaGuardia Act of 1932, the Speedy Trial Act of 1974, the Securities Litigation Reform Act
of 1996, and the Prison Litigation Reform Act of 1996.
Third, rather than handwringing about whether any changes ought to be made in the
Supreme Court, exploration of what changes are needed at the Supreme Court ought to be
welcomed and, indeed, are overdue. This proposition ought not to be as politically fraught as it has
become. Public and private institutions around the world have shifted modes of work to respond
to changing circumstances and to demands for equity, access, and transparency.
Moreover, as I noted at the outset, the need for change has not been lost on the federal
judiciary. Toward the end of the last century, Congress chartered a Federal Courts Study
Committee and thereafter, the Judicial Conference of the United States created a Committee on
Long Range Planning, which held hearings and put forth 93 recommendations directed at Congress
and the lower federal courts. 23 Yet, unfortunately, none of those proposals addressed the practices
of the U.S. Supreme Court.
Indeed, until this Commission, there has been scant federal government institutional
support to explore how to revamp the Court and plan for its future. The large hulking stone statue
in the photograph with which I opened is called “Contemplation of Justice,” and that is what is
needed now. Building on the work of this Commission and through a mix of legislation and the
Court’s own initiative, all branches of the federal government should work together to explore and
then implement changes at the Court. Below I identify a few of the many areas in which alterations
are needed.

II.

Unwise Exemptions from Constitutional and Statutory Norms for Judges

The U.S. Supreme Court is an impressive institution. Yet some of its twentieth-century
evolution has been not only anomalous—as compared with other courts in the United States—but
also unwise.
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During the twentieth century, Congress built on constitutional and common law
understandings of judicial impartiality and due process to articulate norms for most of the federal
judiciary. Statutes provide access as-of-right to federal adjudication for certain kinds of cases (and
on rare occasions for federal jurisdiction exclusive of the states) and funding for some litigants
with limited means. Congress elaborated methods for rulemaking, imposed standards for recusal,
mandated term limits on individuals serving as the chief judge of a district and or a circuit court,
and instituted a process for complaints to be filed against judges. Congress has also supported
research on and long-term planning for the federal courts.
The Court has chosen to put itself outside the framework of much of what Congress has
organized for other federal judicial institutions. It has neither formally bound itself to the
rulemaking processes it oversees, nor to the ethics code applied to other federal judges. 24 To be
sure, Congress could include the Court in many of its mandates, and the Court can voluntarily
conform its practices to that of the lower courts.
Currently, the nine individuals who sit on the U.S. Supreme Court, of whom one serves as
the Chief Justice, hold enormous and unfettered authority and do so for decades. Moreover, after
Congress licensed an annual meeting of Senior Circuit judges in 1922, formalized that structure in
1948 with creation of the Judicial Conference of the United States, and equipped the federal
judiciary with the institutional infrastructure of the Administrative Office and the Federal Judicial
Center, the position of Chief Justice has only grown in import and capacity.
Thus far, the Court and its Chief Justices have not been the role model they should be in
leading efforts to enhance access to justice, ethical obligations, equity, and transparency. The
country needs that leadership. Below, I outline several problems and remedies, some of which the
U.S. Supreme Court could implement voluntarily.
***
The Supreme Court is dependent on and presides over a troubled judicial system. Most of
the cases that the Court heard during the last three terms came from the lower federal courts. Two
challenges of particular import to equity and transparency at those lower tiers pose problems for
the Supreme Court.
First, the lower courts are awash with lawyer-less litigants, and second, the appellate courts
deem the vast majority of their decisions as having no precedential value. Yet neither the Chief
Justice nor the Court has begun initiatives to respond to this “justice gap,” nor have they insisted
on transparent and accountable decision-making throughout the Article III judiciary.
Participation in adjudication requires resources. The difficulties of limited assets that
people (disproportionately of color) face when encountering the legal system became vivid during
the second half of the twentieth century, when many new statutes and judicial decisions made
courts plausible sources of remedies for employees, tenants, household members, prisoners, and
other groups not previously welcomed to seek legal redress. Through a mix of constitutional
reinterpretation, legislation, and rulemaking, the U.S. Supreme Court once played a pivotal role in
interpreting the Constitution to require assistance for a few kinds of litigants. Under the Court’s
case law, indigent criminal defendants must be provided with lawyers, and courts have to waive
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fees for people unable to pay and seeking divorces, and hence mitigated a few of the fiscal barriers
for small subsets of litigants. 25 Congress also responded by creating the Legal Services
Corporation and providing for fee-shifting in some kinds of cases. As is familiar, neither the
congressional funding nor the constitutional mandates have been sufficient to meet the needs of
litigants.
Much of the contemporary concern has been focused on criminal defendants, people
seeking to reorganize family relations, tenants disputing landlords, and debtors facing mounds of
credit. State courts, where some eighty million cases are filed annually, bear the brunt of
responding to such litigants. 26
Thus, it may come as a surprise that a large number of unrepresented individuals seek relief
in the federal courts, and hence that the U.S. Supreme Court presides over a system replete with
people who lack the means to use it. Over the last decades, as graphed in Figure 8, one quarter of
all civil cases were brought by people who are lawyer-less, and about a half of the federal appellate
filings came from unrepresented appellants. Currently, no uniform practice organizes how federal
district courts appraise requests by individuals for fee waivers and to proceed “in forma
pauperis.” 27

Figure 8a. Self-Represented Civil Filings in the U.S. District Courts: 2005–2020. 28
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Figure 8b. Self-Represented Appeals in the U.S. Courts of Appeals: 1997–2020. 29

In contrast, the United States Supreme Court is a luxurious place to litigate. The Court
selects so few cases for review and its staff is so gracious and supportive that litigants who appear
before the Court have a remarkable amount of support. Moreover, private sector lawyers and law
school clinics are eager to appear in the Court; parties with limited resources often receive offers
of volunteer assistance.
Of course, problems of what the English call “inequality of arms” remain. Chief Justice
Warren Burger saw an aspect of this issue when he encountered some attorneys representing states
whom he thought were ill-equipped to argue before the Court. He helped to promote the National
Center for State Courts, which provides support sessions for states attorneys general to learn how
to argue before the Court. Some members of Congress have argued that state public defenders
need such help as well and have called for the creation of a new institution (a “Supreme Court
Defender”) to respond. 30
Yet, in recent years, the Court has developed a reputation for being unwelcoming towards
some sets of litigants, such as employees and consumers. Some of the Court’s case law—such as
its interpretations of the 1925 Federal Arbitration Act and its construction of the class action rule—
have either shut the door or made it more difficult to bring lawsuits in federal courts. 31 Whatever
differences exist on the meaning of the relevant federal statutes and rules, the Court has ample
opportunity to use its role at the center stage of American adjudication to respond to the data I
provided about the unrepresented and minimally-resourced people seeking its help.
One way to improve access to the lower federal courts from which the U.S. Supreme Court
draws most of its cases is to enlist the resources of the Court’s administrative apparatus, which
Chief Justice William Howard Taft launched a hundred years ago. In addition to promoting the
construction of the Supreme Court’s building and the creation of national federal rules, Taft
proposed a national organization of federal judges—with the Chief Justice as the chair—so that
each federal judge would not, as he put it, be “paddling his own canoe.” 32 Another pivotal figure
was Chief Justice Warren Burger, who began a tradition of issuing a “state of the judiciary” year-
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end address, which provides chief justices with a regular occasion to address the nation and set
forth the priorities and concerns of the judiciary.
Since the 1920s, what is now called the Judicial Conference has formed many task forces
and chartered a host of committees to propose policies, rule changes, judgeships, and much else to
Congress and federal judges. In the past, some of the Chief Justices have worked to create and
support the federal public defender services and have sought better reimbursement for lawyers and
experts representing criminal defendants. Further, as I mentioned, toward the close of the twentieth
century, the Conference launched a major initiative on long-range planning. Since then, the
Judicial Conference has periodically issued reports to follow up on the 1996 recommendations.
Unfortunately, its 2020 Strategic Plan for the Federal Judiciary provides an example of
the lack of attention the federal judiciary has afforded to the needy in its own courts. Although the
plan called for a focus on “providing justice,” the thirty-page monograph focused on case
management, resources for the federal judiciary itself, security of employees, preserving public
trust in and understanding of the federal courts, as well as issues of management, workplace,
technology, and inter-branch relations. 33 One segment was labeled “enhancing access to justice”
and made a brief mention of the need to “[d]evelop best practices for handling claims of pro se
litigants in civil and bankruptcy cases.” 34
Yet nowhere in the 2020 strategic plan do readers learn about the data that the
Administrative Office of the U.S. Courts collects and from which I graphed the years in which one
quarter of the people filing civil cases in the trial courts and one half on appeal did so without
lawyers. 35 Nor was any mention made of an undertaking to interrogate the fee schedules. The
income stream from bankruptcy petitioners is significant. Those filings once numbered more than
a million and have now declined substantially. Yet bankruptcy petitioners continue to far exceed
the number of other civil litigants. Individual bankruptcy filers—who by definition assertg
resource challenges—are nonetheless required to pay filing fees of more than $300. 36 Even as the
Supreme Court has concluded that the Constitution does not require a fee waiver for bankruptcy
petitioners, 37 the courts have discretion to lower charges and alter fee schedules. Filing a civil
complaint costs $350, on top of which the Administrative Office imposes a $52 additional
assessment, 38 and the Supreme Court imposes a docket fee of $300 unless one is proceeding in
forma pauperis. 39 Given the advances of technology, one would hope that entrance fees would go
down.
In addition to the Judicial Conference’s own history of work on behalf of “youthful
offenders,” federal public defenders, and courthouse construction, the judiciary under the
leadership of the Chief Justice could draw on efforts by the lower federal courts, state courts, and
from abroad. One example comes from the Northern District of Illinois: to be admitted to practice,
lawyers have to agree to do some pro bono representation. 40 The U.S. Supreme Court could
likewise couple its bar membership with public service.
Another resource on which to draw is the work in state courts. Illustrative are the successful
calls by the chief justices of California and New York to have their state’s budgets provide funds
for certain kinds of civil litigants. Moreover, several other state court chief justices have convened
task forces to examine and propose altering court fees and other financial obligations imposed by
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the judiciary. An example from abroad comes from the Supreme Court of Argentina, which
responded to concerns about violence against women by creating an office in its courthouse
dedicated to domestic violence.
Congress can also play a role through providing resources and by calling on the federal
judiciary to study and report on its efforts to meet the country’s equity and access to justice needs.
Indeed, the statute authorizing the Judicial Conference itself calls for “continuous study” of the
rules and procedures and for regular reporting to Congress on the Court’s business. 41 Moreover,
in 1994, Congress called on the courts to undertake studies of gender bias in the courts. 42
In short, many opportunities and mechanisms exist for the Chief Justice and the Judicial
Conference that the Chief chairs to take a high-profile role in organizing a national system to
ensure that unrepresented and resource-limited individuals are welcome in all the federal courts.
This opportunity to play a critical role in advancing access to justice stems from the enormous
power invested in the Court and the Chief. Below, I discuss some options for reallocations that
will lessen the concentration of power in the person who holds the position of Chief Justice.
***
Another challenge in the lower courts that ought to be of central concern to the Court is the
rate at which federal appellate courts deem their decisions “not for publication” and thereby
discourage their use as precedent. About 85 percent of circuit decisions issued in 2020 were
designated not for publication. In the last three terms, however, more than 14 percent of the cases
that the Supreme Court has selected to review were rulings that lower court judges marked as not
of legal significance.
Explanations of the development of the non-publication practice, the confusion it has
produced, and its import for the Supreme Court are in order. As the federal courts’ caseload grew
in the second half of the twentieth century, federal appellate courts began to instruct that some of
their decisions were not to be invoked as a rule of law thereafter. 43 In the 1960s, the Judicial
Conference of the United States promoted that shortcut, and by 1985, about 60 percent of the
decisions were denoted to be one-shot rulings. 44
Yet concerns emerged about the relationship of this practice to the constitutional
commitment of “judicial power” to Article III judges. In 2000, the Honorable Richard Arnold,
sitting on the Eighth Circuit, concluded that calling rulings not binding in the future breached
judges’ obligations under Article III. As he explained in Anastasoff v. United States (which was
later vacated as moot by an en banc panel), 45 the word “publication” was confusing. The question
was not whether judges sent their decisions to legal publishers to be bound in books or for online
posting. 46 Rather, the problem was that a “non-citation” rule (for which non-publication was a
shorthand) was unlawful.
In the opinion for the panel, Judge Arnold explained and rejected the rationale for such a
rule:
It is often said among judges that the volume of appeals is so high that it is simply
unrealistic to ascribe precedential value to every decision. . . . If this is true, the
judicial system is indeed in serious trouble, but the remedy is not to create an
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underground body of law good for one place and time only. The remedy, instead,
is to create enough judgeships to handle the volume, or, if that is not practical, for
each judge to take enough time to do a competent job with each case.
Judge Arnold objected to non-citation; when judges labeled a decision not for citation, judges
choose
for themselves, from among all the cases they decide, those that they will follow in
the future, and those that they need not. . . . Those courts are saying to the bar: “We
may have decided this question the opposite way yesterday, but this does not bind
us today, and, what’s more, you cannot even tell us what we did yesterday.” . . .
[S]uch a statement exceeds the judicial power, which is based on reason, not fiat. .
..
. . . The judicial power of the United States is limited by the doctrine of precedent.
[The Circuit’s non-citation rule] expands the judicial power beyond the limits set
by Article III by allowing us complete discretion to determine which judicial
decisions will bind us and which will not. Insofar as it limits the precedential effect
of our prior decisions, the Rule is therefore unconstitutional. 47
That decision was part of a heated debate about appellate court decision-making. 48 In
addition to the Article III problems, some commentators raised First Amendment concerns about
judges telling litigants not to cite court decisions. Yet the Anastasoff analysis has not been endorsed
by the federal judiciary.
Instead, a Judicial Conference Committee proposed, and in 2006 the Supreme Court
promulgated, a new federal appellate rule (Rule 32.1) that aimed to mitigate some of the concerns
while it licensed appellate courts to weigh the import of their own decisions. That rule provides
that courts “may not prohibit or restrict the citation of federal judicial opinions, orders, judgments,
or other written dispositions that have been . . . designated as ‘unpublished,’ ‘not for publication,’
‘non-precedential,’ or the like.” 49 As that phrasing makes clear, Rule 32.1 recognizes the use of
non-publication and non-precedential rulings. Circuit courts have invoked Rule 32.1 as well as
other federal appellate rules (Rule 36, on the “entry of judgment, notice,” and Rule 47 on “local
rules” for appellate courts) to set forth their own views related to publication and subsequent use
of decisions as binding.
These local rules are not uniform, nor are the rates of non-publication across circuits. The
text of rules from some circuits seems to create presumptions in favor of publication, 50 while others
appear to create presumptions against publication. 51 The rates of non-publication in the circuits
between 1997 and 2017 have varied from about 40 percent of decided cases to more than 90
percent. 52 The local rules about publication sometimes detail criteria, such as cases of first
impression, clarification, or modification of existing doctrine; those metrics result in circuit judges
picking cases they perceive to be important for publication. 53
How, in practice, the federal circuits decide which dispositions to make summarily and
which to designate as “not for publication” is a question debated in the literature. An article written
some decades ago that analyzed “summary dispositions” in the Third Circuit identified the use of
such rulings to “not make law” in cases that raised significant issues. 54 A more recent essay
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identified “cut and copy” precedent: despite the appellation of non-precedential rulings, judges
routinely recycled descriptions of law verbatim and used such decisions informally as precedent.55
Non-publication may also be a part of circuit judges’ decision-making about whether to join
opinions; some may agree with an outcome contingent on obscuring the legal principles that were
the basis, or hope that by noting a decision as not for publication, the case will not proceed to the
U.S. Supreme Court. Moreover, as an analysis of non-publication in a state court system revealed
by comparing the rate of affirmances and reversals that were published, that practice may skew
opinion production and undermine the evenhanded application of law. 56
Whatever the criteria, the volume is impressive. By 2020, as charted below in Figure 9,
more than 85 percent of the federal appellate opinions (then numbering fewer than 50,000) were
marked not for publication.

Figure 9. Rate of Non-Published Opinions in Federal Courts of Appeals: All Circuits, 1997–2020. 57

What does the avalanche of non-publication decisions mean for the Supreme Court? One
might expect that almost none of the cases that appellate judges deem routine or unworthy of
subsequent use would be part of the Supreme Court’s docket.
Yet, as charted below in Figure 10, of the 217 cases in which certiorari was granted between
2018-2021, about one-seventh of those grants came in cases where appellate courts marked their
decisions as not for publication. The types of cases were eclectic. Of the 31 grants, 18 were civil
and 13 criminal. Included were United States v. Davis, interpreting the Hobbs Act; 58 Stokeling v.
United States, addressing sentencing under the Armed Career Criminal Act; 59 and Gundy v. United
States, interpreting the Sex Offender Registration and Notification Act (SORNA). 60 More analysis
is needed, of course, by looking not only at the cases in which certiorari was granted, but also at
all the petitions filed to learn about the distribution in petitioning between decisions for publication
and those marked as non-publication decisions, the presence or absence of counsel, and the issues
raised in cases in which circuits do not publish opinions.
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Total cert. grants
Three-judge panels

217
4

% cert. grants/state supreme courts

15.7%

% cert. grants/federal Courts of Appeals

84.3%

% cert. grants/published decisions below

86%

% cert. grants/unpublished decisions below

14%

Figure 10. Certiorari Grants from Federal Appellate Unpublished Decisions, 2018–2021.

The disjuncture between what lower courts understand to be cases of legal significance and
what four members of the Supreme Court believe worthy of review raises yet more puzzles about
how federal appellate judges decide (or bargain) over non-publication and about the wisdom of
the current certiorari process through which the Court has exclusive control over the composition
of its docket. As Figure 10 also describes, of the 217 grants of certiorari, the federal appellate
courts are the dominant source of cases; about sixteen percent came from the state courts, and an
additional four cases came from the Court’s mandatory appellate jurisdiction over three-judge
courts. 61
The system we have is not inevitable but a choice. As is familiar, in 1925, Congress gave
the Court a remarkable degree of discretion to compose its own docket. 62 Such control expanded
when, in the 1970s, Congress limited the jurisdiction of three-judge courts and, with that
contraction, the Court’s mandatory docket shrunk.
Another source of the Court’s control over its docket (as well as that of the lower federal
courts) is the current Court’s refusal to defer to congressional decisions on which litigants have
the kinds of injuries that Article III judges may adjudicate. Despite a variety of federal statutes that
authorize individuals to bring cases to enforce their rights (such as for accurate credit postings and
oversight of pension funds), members of the Supreme Court have questioned or rejected litigants
who seek to invoke rights under those provisions. 63 Some Justices have elaborated the idea that
congressional definitions of injury may constitute what they call “an injury at law” (such as posting
erroneous information about an individual on the web) and have taken it upon themselves to assert
that such a statutory violation is insufficient to constitute a “case” or “controversy” under Article III. 64
This mix of unfettered authority to make choices pursuant to its certiorari docket and its
Article III jurisprudence means that the nine individuals on the U.S. Supreme Court are
gatekeepers for all the federal courts. Further, unilateral control over case selection permits Justices
to shop for facts and issues to pursue legal agendas rather than to be responsive to the needs of
litigants. The selection of unpublished lower court decisions for certiorari reflects that the Justices
and appellate judges do not share views on the import of a small but significant number of cases.
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Many alternatives exist that could encourage more dialogue among judges and Justices and
lessen the agenda-setting powers of the individuals who sit on the Supreme Court. More than a
decade ago, Professors Paul Carrington and Roger Cramton encouraged the creation of a body of
appellate judges to serve for a period of time to take on the primary role of case selection (with
some authority remaining with the Court). 65 Given the role of state courts in our federation, state
court justices could be selected by the Conference of Chief Justices to join such a group. Another
option is for Congress to take a more robust role in mandating (or encouraging) Supreme Court
review of categories of cases.
Further, because the Court promulgates federal rules and because the Chief Justice has
occasions to address the nation, the Judicial Conference could call for its committees dedicated to
the appellate courts, rulemaking, and court management to explore the impact of that practice. The
Court needs also to revisit its own decision-making practices that parallel the lower courts’ nonpublication mode—rendering rules (such as stays involving capital proceedings) that come with
no explanation. Other commentators have addressed the concerns about what is termed a “shadow
docket,” 66 and thus I will not discuss those problems.
To help move the discussion forward, I suggest an alternative approach that the Court could
take for itself and could ask the drafting committees on federal rules for the lower courts to
consider. Congress may want to address these issues as well by holding hearings or expanding on
the bills that have been put forth on “sunshine” in the courts. Given that transparency,
accountability, equitable decision-making, and public access regardless of people’s economic
resources are the touchstones, a provision along the lines set out below would be helpful to start
discussion:
In all cases in which a decision is made by Article III judges or Justices, that
decision shall be written and shall explain its basis with citations when appropriate
to relevant aspects of the record and governing law. That decision must be made
available publicly through free-of-charge websites and be able to be used by
litigants in other cases when making arguments. Any such decision may be relied
upon as relevant authority thereafter.
***
Before leaving rulemaking, I want to underscore another curious feature of current
Supreme Court practices: the Court has not formally conformed its methods of procedure to mirror
what Congress has required of the lower federal courts. Instead of voluntarily adopting the format
of the Rules Enabling Act, chartering an advisory committee to draft rules, and providing time for
notice and comment to obtain systematic input from the bar, other judges, and the public, the Court
unilaterally decides how to conduct its business. (At times, the Court has referenced lower federal
court rules to use as guides. 67)
Even as constitutional questions may exist about the authority of Congress to direct the
Court’s procedures when the Court makes decisions in original jurisdiction cases, 68 Congress has
a great deal of authority over the Court’s appellate jurisdiction, as the Constitution describes the
Court’s appellate jurisdiction as subject to “such exceptions and under such regulations as the
Congress shall make.” Many rulings have parsed these words, and a legion of constitutional
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commentators have argued about the scope of congressional license under the text and under the
Court’s interpretation of statutes related to its exercise of appellate jurisdiction. 69 One way to avoid
confronting these issues is for the Supreme Court voluntarily to pattern its processes for
rulemaking after the practices of the lower courts.
***
A final set of concerns relates to the length of time that Justices serve on the Supreme
Court. The current Chief Justice, for example, is only the seventeenth person since the country’s
founding to hold that position. Before examining term lengths for Associate Justices, I explain
how remarkable authority has accrued to the position of the Chief Justice, whose authority needs
to be cabined.
The content of the role of Chief Justice stems not from the Constitution (which mentions
the term only once, when discussing who presides in the event of an impeachment trial of the
President). Instead, the breadth of authority derives from dozens of statutes enacted in an ad hoc
fashion over many decades, from customs, and from the vision, decisions, and ambitions of those
who have held the office of the Chief Justice. Appendix A—The Statutory Duties of the Chief
Justiceship—is a lengthy account of the dozens of statutes that augment the power accorded to the
Chief Justice. 70 Moreover, several Chief Justices—such as William Howard Taft, Earl Warren,
Warren Burger, and William Rehnquist—carved out new authority, proposed and obtained funds
for new institutional structures and courthouse construction, and successfully persuaded the other
branches to support their visions.
Thus, as in so much else about the federal courts, many facets of the chief justiceship are
relatively new and under-appreciated. As I noted, the Chief Justice chairs the Judicial Conference
and through that role sets agendas and appoints committees as well as designates judges to sit on
certain courts. 71 The Chief Justice has a range of obligatory and potentially time-consuming duties,
and the Director of the Administrative Office of the U.S. Courts and other staff work under his
aegis. Yet the Chief Justice and other judicial officials are largely sheltered from public view,
thereby creating an administrative authority free of many of the constraints imposed on other
agencies and offices.
Insulation from the public can be valuable when the Chief Justice is acting in the role of a
jurist. But the administrative portfolio currently held for life by the Chief Justice cannot find its
justification in the rationales that protect adjudicators from inappropriate oversight. Rather, the
packet of powers now encapsulated in that position has and can be used to promote instrumental
agendas that make their way into legislation and then return to the Court as legal questions to be
adjudicated. 72
Alternatives exist that are constitutionally permissible and pragmatically appealing.
Because the powers of the Chief Justice are artifacts of custom and statute rather than the
Constitution, revisiting these practices is possible. The Chief Justice could reconfigure some of
the parameters by sharing a variety of powers with other members of the Court. In addition,
Congress could and should reorganize those powers to reduce the eclectic array of duties assigned
to the Chief Justice.
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One option is to provide a more limited term of office for the Chief Justice so as to share
the authority. Models come from the lower federal courts, where chief judges serve for seven-year
terms keyed to age and seniority, and from state courts where, as detailed in Appendix B, Tenure
and Methods of Selection of State Chief Justices as of 2005, 73 some state court justices sit for fixed
terms, and some are selected by their peers.
The issue of length of service is a concern for Associate Justices as well. Many
commentators have proposed term limits and rotation. Undergirding those suggestions is the
insight that appointment to the Article III judiciary provides protection but not necessarily an
entitlement to a specific judgeship within the federal courts. Part of the impetus to explore these
changes comes from the riven conflicts about Supreme Court nominees, as the stakes of each
appointment—under the current system—are so high. One way to lower those stakes is to have
individuals selected to sit for six, eight, or ten years on the Court and then shift to a judgeship on
the lower courts. Again, models exist elsewhere in the federal system. Retired Supreme Court
justices occasionally sit on appellate courts, and lower court judges regularly sit “by designation”
on appellate courts or move from one district to another to augment the resources of that court.
This practice dates back to proposals from Chief Justice William Howard Taft, who called for a
“flying squadron of judges” to dispatch in response to caseload needs in different parts of the
country. 74
In addition to changing the terms of office on the Court, increasing the number of sitting
Justices and shifting to a system of panels would mitigate the undue impact of any one
appointment. Examples of larger groups of Justices working constructively together exist in the
lower federal courts, state courts, and in other constitutional democracies that, like the United
States, are committed to judicial independence and excellence. For example, the Supreme Court
of the United Kingdom has twelve Justices, who sit on panels of five or more. Were the United
States to have more Justices and panel decisions, the interactions of the Justices would be less
predictable. As to implementation, some of the changes I have outlined could be made without
legislation and others require Congress, which could expand the mandatory jurisdiction of the
Court, the number of Justices sitting on the Court, and structure a panel system for decisions.
These proposals are but a few of the many ideas that aim to constrain a small group of
people from entrenching their views of law's obligations and from limiting opportunities to debate
the meaning and impact of our norms. 75 As I have elsewhere detailed, the fact of a democracy does
not drive specific selection methods for judges, 76 but it should inform rules about the concentration
of power of judges through terms of service and modes of action. Democracy teaches that no one
person (judges included) ought to hold too much power for too long, and that all who do exercise
power should do so in a visible and accountable way.
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III.

Inventing Again

I have mapped many ways in which the U.S. Supreme Court has developed its own systems
that entrench enormous power in nine people and concentrate authority in one of them, the Chief
Justice. I have described a variety of interrelated improvements to alter the process for choosing
and deciding cases, for assigning Justices, for making rules, and for publication that, if dealt with
together as a packet, would dilute the concentration of power in any one individual.
I have provided glimpses of various changes in the federal courts, in the Supreme Court,
and in the Office of Chief Justice as reminders that the system is always dynamic and that
congressional initiatives are driven by a mixture of what is politically plausible and useful. In The
Reader’s Digest of 1948, a story discussing innovations called that change: “Uncle Sam
Modernizes His Courts.” 77 In every decade thereafter and often in the name of modernization, the
federal judiciary has retooled itself. Yet, to date, the Supreme Court has neither reshaped its own
practices nor required the lower courts to respond sufficiently to the country’s aspirations for
equity, access to justice, and transparency.
One last picture underscores this point. Below is a photograph of the U.S. Supreme Court
that was taken in 1935 after the opening of the courthouse. When it was constructed, the building’s
architecture was a departure from styles—such as Art Deco and the International Style—that were
then in vogue. The goal was to create the impression that the building had always been there.78
Yet inside, a few features—including a press room and quarters for an administrative office—were
forward looking.
Even as there is much to celebrate, admire, and preserve, there is much to reconsider to
meet the needs of twenty-first century America. Just as the inscription “Equal Justice Under Law”
has been imbued with new meaning in the decades after it was carved in stone, the practices of the
Court need to be reworked. One way to underscore that need is to look at the cars parked in 1935
along the front of the courthouse. While antique aficionados may still want to drive them, new
engineering and concerns about safety and the environment have made these vehicles obsolete. It
is time to move forward in redesigning the practices and conventions of the Supreme Court that,
like these cars, ought not be frozen in the past.
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Figure 11. U.S. Supreme Court, Washington, D.C. Architect: Cass Gilbert, 1935. 79
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