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I.

Introduction

Regardless of their ideology or political leanings, lawmakers and jurists
generally agree on the crucial role the Supreme Court plays in our constitutional
democracy. It provides the final word on what the law is and gives needed
direction to lower courts. It takes few cases, allowing legal questions to percolate
below in the first instance. As the leader of the Third Branch, the legitimacy of the
Supreme Court is of paramount importance. Its credibility hinges on public
confidence that it will faithfully attend to cases and controversies of national
importance and reach its decisions in a principled manner. Key to the Court’s
institutional legitimacy are transparency and accountability in its decision making,
both of which are generally provided to the American public through the release of
reasoned written opinions.
When the Supreme Court makes consequential decisions without such
explanations, or as part of a “shadow docket,” 1 that legitimacy is at risk. The
Court’s actions during the recent sweep of federal executions raise just that
concern.
The resumption of executions in July 2020 took place against the backdrop
of myriad unresolved legal disputes about the federal death penalty. Time and
again, the Court acted summarily—stepping in to preclude review of these
questions rather than adjudicating them, and issuing unsigned orders with no
analysis or guidance to lower courts or litigants, often at odd hours of the night. Its
unwillingness to substantively engage with unsettled matters in this critical area of
the law, while repeatedly reversing lower appellate federal courts without

explanation, inspired more confusion than confidence in the Court’s performance
of its function.
The Federal Capital Habeas Project plays a unique role in the litigation for
federal prisoners condemned to death. Our program was established in 2006 by the
Judicial Conference of the United States to recruit, train, and guide counsel
representing death-sentenced federal prisoners in post-conviction proceedings
pursuant to 28 U.S.C. § 2255. In addition to representing our own capital clients,
we monitor and track every case on federal death row, identify and train counsel to
represent those under federal death sentence, and engage directly in constitutional
and statutory issues affecting federal capital defendants. We represented the first
federal prisoner to be executed in nearly two decades, on July 14, 2020, and
worked closely with lawyers for the twelve individuals who followed, a surge that
ended early in the morning of January 16, 2021. Our Project is thus well positioned
to comment on the Supreme Court’s role in these federal execution cases. 2
II.

The Federal Death Penalty

The death penalty is an area of the law where it is understandably important
for the Supreme Court to speak—and where it has, in fact, routinely spoken. In the
modern era, it has determined who is subject to capital punishment, 3 which
jurisdictions’ procedures satisfy constitutional requirements, 4 and what evidence
may be considered at sentencing, 5 to name but a few examples. It has also
regularly opined on habeas corpus, 6 a thorny and evolving area of the law
governed by intricate rules, multi-faceted statutes, and a complex (and still
developing) jurisprudence that is applicable to all prisoners seeking federal review.
While the modern era of the death penalty began in 1976, 7 capital
punishment was not reinstated at the federal level until 1988. 8 As Congress
expanded the penalty, 9 its use accelerated: The federal death row is now bigger
than more than half the states’ death row populations 10 and includes cases from 10
of the 11 federal judicial circuits.
The federal death penalty scheme operates according to distinct rules and
circumstances that apply to the country as a whole as a unitary federal jurisdiction.
Yet despite its national reach and rapid growth, the Supreme Court has offered
scant guidance in federal capital cases—just one opinion, issued over two decades
ago. 11 And it has never heard a capital post-conviction case brought by a federal
prisoner, leaving substantial questions about the application of the Antiterrorism
and Effective Death Penalty Act (AEDPA) to federal capital habeas cases, which
are governed by a separate statute and rules, unanswered. 12
Beginning in 2020 and continuing into 2021, the federal government took
the leading role in carrying out death sentences, executing more individuals than
the rest of the country combined. These were the first federal executions in
seventeen years. They went forward despite timely challenges to a newly created
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federal execution protocol and in the face of unsettled questions about matters of
first impression concerning the Federal Death Penalty Act (FDPA) and the
application of various provisions of habeas law to federal capital proceedings. The
Court’s refusal to take up these issues has left them unresolved, and with the lower
courts lacking direction for future cases. Moreover, it has left the public to question
whether the Court intends to undertake any meaningful review of any aspect of the
federal government’s use of the death penalty.
III.

Federal Executions and the Supreme Court

Despite the number of novel issues raised, the Court officially issued only a
single per curiam opinion, just hours prior to the first federal execution. 13 Nearly
every other case that came before it was disposed of on its so-called “shadow
docket” in unexplained, unsigned orders. Most often, it acted only to summarily
vacate stays—issued by a range of courts in a variety of jurisdictions 14—without
addressing the errors it had found in the reasoning below.
The Court frequently issued these orders in the middle of the night, after the
original execution date for a prisoner had already passed. Even where lower courts
were sensitive to the need to resolve issues swiftly, in some cases entering
expedited briefing schedules, 15 their orders were abruptly overturned without
discussion. As a result of these dead-of-night vacaturs, the government raced to
carry out executions moments later, 16 while judges were asleep and courts were
unable to hear any remaining challenges. 17 These continued, unexplained late-night
orders threatened the Court’s legitimacy and fostered the impression that the
Justice Department could proceed with any federal execution under any set of
circumstances without scrutiny.
Among the most egregious examples of this occurred in the case of the last
man to be executed, Dustin Higgs. After his execution was stayed by the United
States Court of Appeals for the Fourth Circuit, the Court took the “extremely rare”
step of granting the government’s request for certiorari before judgment 18—
intervening to decide the case without full briefing and before the Court of Appeals
even had a chance to consider the underlying claim. Mr. Higgs’s case raised an
issue peculiar to the federal system: Federal law provides that a federal execution
shall be carried out in accordance with the laws of the state in which the defendant
was sentenced. 19 But Maryland, where Mr. Higgs was sentenced in 2001, had since
abolished the death penalty. Although that occurred in 2013, the government did
not seek an amended judgment designating alternate state law for the execution
until seven years later. In a detailed opinion, United States District Judge Peter J.
Messitte determined extant law precluded him from granting the motion. 20
The Court of Appeals for the Fourth Circuit ordered expedited briefing and
argument within 20 days, taking it past the scheduled execution date, 21 but denied
the government’s request to dispense with oral argument or expedite the matter
further “in light of the novel legal issues presented.” 22 The government went
OFFICE OF THE FEDERAL PUBLIC DEFENDER, DISTRICT OF MARYLAND
SOUTHERN DIVISION, 6411 IVY LANE, SUITE 710, GREENBELT, MD 20770, TEL: 301.344.0600, FAX: 301.344.0019
3

straight to the Supreme Court, seeking certiorari before the appellate court could
even render judgment. The Fourth Circuit sua sponte stayed Mr. Higgs’s
execution, 23 signaling its desire to consider the matter in the first instance.
Nevertheless, the Court issued a two-sentence order granting certiorari, reversing
the district court, and remanding with instructions for the “prompt designation” of
Indiana law in carrying out the execution. Mr. Higgs was executed hours later.
The Court offered no explanation as to why the exceedingly rare 24 step of
granting cert before judgment was warranted. It failed to articulate how the district
court had erred on the merits and provided no explanation as to why the Fourth
Circuit was wrong to require full briefing on a novel but consequential issue where
the condemned could not be held responsible for any delay. The public was left
with the distinct—and damaging—impression that the Court’s extraordinary action
was motivated by other considerations: Had Mr. Higgs’s January 15th execution
been delayed, it was possible the newly-elected President might halt it altogether. 25
Yet the Higgs case is just one example of a broader pattern by the Court of
foregoing deliberation over novel and important legal issues in the federal capital
context. There are others.
The cases of Alfred Bourgeois from Texas and Corey Johnson out of
Virginia are also illustrative. Each raised claims and presented substantial evidence
that they were intellectually disabled under current diagnostic standards. Although
he had previously been denied § 2255 relief under now outdated diagnostic
measures, Mr. Bourgeois argued that the FDPA requires courts to evaluate such
claims at the time of execution based on prevailing standards. 26 Mr. Johnson – who
had never had his strong case of intellectual disability presented in any court –
raised a similar challenge seeking time-of-execution review. 27 This question about
the federal execution statute at issue 28 had not been resolved. And it remains
unresolved; the Court refused to take it up, which only served to spur additional
questions about whether the government had illegally executed two intellectually
disabled men. 29
Similarly, Wesley Purkey and Lisa Montgomery were put to death even
though lower courts concluded they were incompetent to be executed under federal
law, and found the relevant evidence sufficiently compelling to preliminarily
enjoin their executions. In Mr. Purkey’s case, the evidence indicated that he
suffered from Alzheimer’s disease and dementia. 30 As to Mrs. Montgomery, the
district court concluded her “current mental state is so divorced from reality she
cannot understand the government’s rationale for her execution.” 31 Both cases
raised complicated procedural questions about the proper forum in which a federal
prisoner (differently situated from a state litigant) might raise such claims—
questions the Supreme Court ignored. The public was left wondering whether the
government, despite the considerable questions raised, had unconstitutionally
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executed individuals so mentally ill they had no rational understanding of what
was happening to them at the time of their deaths. 32
A third instance arose in the cases of Daniel Lee and Brandon Bernard.
Years after their respective § 2255 proceedings had concluded, they each
discovered that the government had suppressed Brady 33 information undermining
key aggravating evidence relied upon to secure their death sentences. In Mr. Lee’s
case, the government told the jury that he had “gotten away” with a prior murder as
a juvenile thanks to an inexplicably generous plea agreement by local prosecutors,
but this was not true. In fact, two different federal judges preliminarily reviewing
this evidence opined that, but for this false evidence, the jury would not have
sentenced Mr. Lee to death, 34 and one granted a stay of execution for further
consideration of the issue. 35 In Mr. Bernard’s case, the government failed to turn
over exculpatory evidence contradicting its expert witness, and elicited false
information about Mr. Bernard’s alleged leadership role in a gang, a fact central to
its case for future dangerousness and death.
Both cases raised the same critical question: Should prosecutorial
misconduct claims – especially in federal cases, where there is one post-conviction
proceeding rather than two and no state court potentially still available to address
the violation – be subject to the strict bar on second-or-successive habeas petitions,
even though that same misconduct prevented them from being raised in the initial §
2255 proceeding? The Court refused to hear either case, essentially leaving in
place a rule that rewards the government for suppressing exculpatory information
until after the sole post-conviction proceeding to which a federal prisoner is
entitled has concluded.
These are just a few examples. Collectively, the executed federal prisoners
raised a host of important issues, likely to recur, for which lower courts still have
no guidance. These include:
• If a federal prisoner failed to raise a meritorious ineffective-assistance-oftrial-counsel claim in his initial § 2255 proceeding because his postconviction counsel also performed incompetently, can federal courts review
the original Sixth Amendment violation as it can with state prisoners? 36
• Is there an impermissible suspension of the writ where prosecutorial
misconduct instrumental in securing a death sentence is exempt from
judicial review, so long as the government successfully withholds evidence
of that misconduct until after the conclusion of post-conviction proceedings
under § 2255? 37
• Given the governing federal statute, must the Department of Justice adhere
to state requirements for how much advance notice federal prisoners receive
of their executions? 38
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• What does it mean to “implement” a federal death sentence “in the manner
prescribed by the law of the State”? 39
• Does a federal prisoner have a due process right to obtain and present
material evidence from Bureau of Prisons (BOP) correctional officers in
support of a petition for executive clemency? And do correctional officers
have a First Amendment right to provide information in support of a petition
for executive clemency, notwithstanding contrary BOP policies? 40
IV.

Conclusion

The irrevocability of a death sentence makes it our most severe sanction.
Given that “death is different,” 41 capital punishment frequently gives rise to some
of the most significant and complicated issues in our legal system. To safeguard
the legitimacy and credibility of the Court, it is necessary that it engage such issues
in a manner that is disinterested—but not uninterested.
Over the course of thirteen executions, a number of important and
unresolved legal disputes about the federal death penalty reached the Court. That
these claims were serious and worthy of consideration is evidenced by the range of
opinions issued by lower courts, as well as the numerous stays granted below. But
instead of ensuring that these novel and weighty legal questions would be
answered, the Court sidestepped them altogether. It repeatedly vacated stays in
response to the government’s emergency applications—often without full briefing,
frequently requiring prisoners to respond in a matter of hours. And it regularly
issued its decisions in the middle of the night, rarely accompanied by any public
explanation.
The work of the Court should be done in daylight, in every sense. Its failure
to do so in the context of these serious federal cases risked diminishing not only its
status as an institution dedicated to resolving significant legal matters but also its
credibility as a neutral arbiter in the justice system. We hope the Commission will
look carefully at these federal execution proceedings as it considers the vital role
our Supreme Court plays moving forward.
Federal Capital Habeas Project
July 26, 2021
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