PROJECT ON GOVERNMENT OVERSIGHT

July 9, 2021

Professor Bob Bauer and Professor Cristina Rodriguez, Co-Chairs
Professor Kate Andrias, Rapporteur
Presidential Commission on the Supreme Court of the United States

Dear Professor Bauer, Professor Rodriguez, Professor Andrias, and Members of the
Commission:

Thank you for requesting written testimony from the Project On Government Oversight to the
Presidential Commission on the Supreme Court of the United States. As a nonpartisan
government watchdog, we believe strongly in the role of the federal judiciary and the Supreme
Court in particular as a vital safeguard of individual rights and a critical check on abuse of power
in our constitutional democracy. We are concerned, however, that the increased politicization of
Supreme Court selection—coupled with the lack of proper accountability and transparency at the
court—is damaging to checks and balances, as well as the legitimacy of this important
institution.

To address these concerns, last year we assembled the Task Force on Federal Judicial Selection
to examine the causes of dysfunction in the selection of Supreme Court justices and to set out
reforms. The timing of this invitation to provide testimony to the Presidential Commission is
quite auspicious, as just yesterday we released the task force’s new report, Above the Fray:
Changing the Stakes of Supreme Court Selection and Enhancing Legitimacy.

Our task force includes two former chief justices of state supreme courts, Wallace Jefferson
(Texas) and Ruth McGregor (Arizona); Timothy K. Lewis, a former judge on the U.S. Court of
Appeals for the Third Circuit; and Judith Resnik, a legal scholar at Yale Law School. This group
spent a year examining many of the same concerns that animate the Commission’s review, and
we believe that the report could provide a useful blueprint for the work ahead of you.

As you will observe in the attached report, the task force recommends a holistic approach to
reform that should address four key areas in order to shift the incentives that lead partisans to
play politics with the court:

Selection for service on the courts;

The structure of decision-making at the Supreme Court;

Length of judicial service; and

Conduct of the court, including clear ethical obligation, transparent decision-making, and
access to the court’s public proceedings.
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The interaction of reforms that address each of these areas will help mitigate the current
pressures on the selection process by reducing the incentives for conflict over nominees. By
diffusing the concentration of power in each individual justice and providing greater
accountability both during selection and while the justices serve on the bench, these reforms
could lower the stakes surrounding each nomination.

The report draws on experience from state and lower federal courts, as well as that of
constitutional courts in other democracies. We also build on ample existing scholarship that
seeks to mitigate the problems in the current system.

I hope that the framework we offer in the report proves valuable to your effort. | also welcome
the opportunity to speak with the Commission about our task force’s approach and
recommendations at its public hearing. | attach the full report to this letter, including the
endnotes, which provide extensive documentation and sourcing that may also prove useful to the
Commission’s work.

Thank you for this opportunity and please let me know if you have any questions or would like
to discuss further.

Yours,

ot

Sarah Turberville
Project Director, Project On Government Oversight’s Task Force on Federal Judicial Selection
Director, The Constitution Project at POGO
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Our Values

We are a small task force of people with diverse backgrounds and points of view who
have come together to seek common ground in addressing the structural challenges
facing the Supreme Court. Among us, we have experience as jurists on state and
federal courts and as scholars of the judicial and legislative branches.

What brought us together is a shared commitment to fair and excellent judging. We
know that our state and federal courts play a vital role in protecting rights, ensuring
equality of treatment, respecting the dignity of individuals, promoting economic
stability, and responding to allegations of government misconduct. Our hope is that
the judges selected to serve on courts will rise above the political fray surrounding the
appointment process and adjudicate cases fairly and independently.

The Problems

The political stakes of judicial selection, especially at the Supreme Court level, have
cast a shadow over the integrity of that process. The U.S. Constitution commits the
responsibility of judicial selection to the President and Senate, which makes politics an
inherent part of the process. But, under the present system, partisans have incentives
to control the composition of the courts so as to try to affect the resolution of
disputes in a way that furthers particular policy objectives and politics. This process
distorts the actual and the perceived fairness and independence of the courts.

A variety of factors, weighted differently among us, make the stakes of federal judicial
confirmation so high. On the Supreme Court, under the current structure, vacancies
are rare and erratic. Therefore, a handful of people hold the power of that office for a
long time. In contrast to earlier eras, today’s justices have virtually total control over
which cases to hear. In recent years, the Court has relied more on forms of rapid
decision-making that do not provide full development of the factual and legal issues,
and, in some cases, the Court has not provided an explanation when dispositions are
made. Problems of process and transparency have therefore become acute.

Judges on the district and appellate courts are at the center of federal adjudication,
and once appointed, they are likewise at the forefront for consideration for the U.S.



Supreme Court. Given their life-time authority and the importance of their work, the
process for selecting those judges also merits review.

And finally, the current concentration of power on the Supreme Court also
underscores the importance of a robust and functioning ethical framework to govern
the conduct of the justices, transparency in the Court’s decision-making, and
improved access to its public proceedings.

In this report, we address the interrelated concerns of the selection of judicial
nominees, the procedures for decision-making on the Supreme Court, the duration of
service on the Court, and conduct while on the bench. Our reasons for recommending
interactive reforms, and specific changes that we believe deserve consideration, are
detailed below.

A Holistic Approach

This task force has spent many months discussing how to be helpful amidst the
heated discussions about the role of the federal judiciary and appointments to the
bench.

Our packet of proposed reforms aims to alter some of the incentives that drive the
current dysfunction. The U.S. Constitution requires the President to nominate federal
judges with the advice and consent of the Senate. Further, the Constitution provides
for judicial independence through protecting salaries and service during “Good

Behavior.”!

But the Constitution does not set out criteria for selection of Supreme Court justices,
and it does not speak to the number of justices on the Court, the place in which they
sit while holding office, or their processes for decision-making. Our inquiry primarily
focuses on how to adjust those aspects to try to lower the heat of nominations by
altering the stakes of each individual’s selection. Judges and justices must be
understood as public servants committed to a fair and impartial review of the facts
and the law, and we believe that our approach will help advance that vital purpose.



Of course, the federal judiciary is embedded in a system of government, and many are
concerned about the dysfunctions of the legislative and executive branches and how
to maintain a robust democracy at both the state and national levels. Our focus is on
the judiciary, and our view is that responses to the current problems require
reconsidering how judges are selected, how power is distributed during their tenure,
how long they serve in particular roles, and their obligations to be transparent and
adhere to the highest ethical standards.

Dozens of proposals have been put forth in decades past and more are in view now. In
this report, we blend some of these proposals together to encourage a holistic
approach. The process of designing institutions that reflect and safeqguard the values
of our democratic society is just that—a process. There is no single solution, and
reasonable people can disagree about how to move forward. In our view, at this point
in time, a multi-faceted packet of reforms interacting together would modify political
incentives to reduce the excessive tensions that accompany the current process.? This
package of reforms aims to protect judicial independence and support judges focused
on deciding cases based on the facts before them, the relevant legal principles, and
the country’s need for fair and just decision-making.

A Package of Reforms to Lower the Stakes
and Enhance Legitimacy

Despite enormous changes in the country and in the lower courts, the Supreme
Court’s structure has not changed for nearly a century. Because what once worked
appears now no longer to be the best approach, a package of reforms to alter the
concentration of power and enhance the legitimacy of the Court’s decision-making
needs to address a series of issues:

Selection for service on the federal courts;
The structure of decision-making in the Supreme Court;
The length of judicial service; and
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Judicial conduct, including ethical obligations, transparent decision-making,
and access to the Supreme Court’s public proceedings



The proposals we discuss are built from experiences with the lower federal courts,
state courts, and other constitutional democracies that are likewise committed to
judicial independence, as well as ideas and proposals of many others who have also
sought to mitigate the problems of the current system.

Although we may not agree on each individual proposal, we are unanimous in seeking
fundamental change and agree that consideration of all of these recommendations is
helpful to understanding the problems and useful responses. Our purpose here is not
to mine the methods and details on implementation, but rather to sketch the larger
picture. Some changes we suggest could come by the Supreme Court changing its
own practices, others would require Congress to enact legislation and could,
depending on different interpretations of Article III of the U.S. Constitution, require
constitutional amendments.

1. SELECTION FOR SERVICE ON THE COURTS

A threshold question for any reform agenda is how to recruit and screen judicial
candidates. Because the Constitution empowers the President and the Senate to
select life-tenured federal judges, we endorse the use of screening committees,
working in a transparent fashion, to assess and recommend judicial candidates based
on specified and objective qualifications.

This method is familiar because it is in use in many jurisdictions, and our endorsement
comes from that experience. Screening mechanisms for federal judges date back at
least to the 1970s, when President Jimmy Carter created a national committee to
identify nominees for the appeals courts and encouraged senators to create their own
committees to screen district court nominees.® Although no other President has
replicated President Carter’s model, many senators continue to use screening
committees. One count records 43 senators from 21 states, as well as representatives
of the District of Columbia, who use screening committees to assist with the federal
judicial nomination process.*

A similar process is currently in use within the Article III judiciary when it selects
individuals to join life-tenured judges and serve as bankruptcy judges and magistrate
judges. Congress has empowered appellate judges to select bankruptcy judges® and



has authorized district court judges to select magistrate judges.® At both levels,
screening committees typically identify a list of candidates from which life-tenured
judges select.”

Parallel processes occur in many states. About two-thirds of the states, joined by the
District of Columbia, rely on forms of screening committees to evaluate judicial
nominees.® In some jurisdictions, that process is legally mandated, and in some
instances, committees both screen and propose a slate from which a selection is made
by either a Governor, a legislature, or both.®

Because “their success often depends on their structure,”'® screening committees
should possess clear criteria for their own membership and for their inquiries into the
qualities of candidates.’’ Many committees rely either on constitutional or statutory
criteria or have crafted their own metrics to identify candidates who have integrity,
generosity of thought, commitments to the well-being of their communities, varied
practices and backgrounds, and demographic diversity.'?> Moreover, in many
instances, committees have made their processes transparent and make information
public through a variety of mechanisms, including by livestreaming proceedings.'®

Outside the United States, some countries also use screening committees for various
levels of their courts, including the Supreme Court. Canada provides one illustration
as it utilizes an advisory board made up of stakeholders including government
appointees and representatives of the bar, bench, and academia, which offers non-
binding recommendations to the prime minister.'

Based on experiences of these many screening processes, we recommend the use of
screening committees for all lower courts as these judges preside over the bulk of
federal litigation.’™ Committees should be composed of individuals with diverse legal,
personal, and professional backgrounds. They should be charged with selecting
individuals with legal expertise, significant experience as lawyers, an even-keeled
approach indicative of judicial temperament, a commitment to public service, and
demonstrable adherence to the bar’s ethical standards. In reviewing candidates,
committees should attend to individuals’ backgrounds, experiences, and legal
practices to ensure that the judiciary is comprised of people who reflect the diversity
of the country and are dedicated to the impartial application of the rule of law.



Further, committees should publicize calls for nominations and build in transparency
to make their own decisions accountable.

We also believe it would be wise for the President to consider a screening committee
for Supreme Court justices. Moreover, if Supreme Court justices continue to be drawn
primarily from the lower federal courts, implementation of a committee-based
screening process for lower court judges would also aid in the selection of Supreme
Court justices.'®

2. THE STRUCTURE OF DECISION-MAKING AT THE SUPREME
COURT

At present, power on the Supreme Court is highly concentrated. The Court is
composed of nine justices, each of whom sits on that specific court for as long as they
serve. Under the current system, the justices also have unfettered discretion over the
cases they vote to review. All nine justices hear every case as a group unless an
individual justice steps aside. Reform is needed to diffuse the concentration of power,
and to do so, reforms should consider altering the composition and the decision-
making processes of the Court.

Composition of the Court

For many, the Court’s size and its method of decision-making are taken for granted.
Yet the number is not fixed by the Constitution. Since 1869, the Supreme Court has
been a group of nine people, but over the course of U.S. history, the size has varied
and the Court has had as few as six justices and as many as 10."7 Absent a recusal,
the full Court hears each case.

In contrast, in federal appellate courts, state appellate courts, and outside the United
States, the justices or judges sit in panels of three and, on occasion, sit as a larger
group, known as “en banc.”'® For example, the Delaware Supreme Court, which has
five members, hears most of its cases in three-justice panels and sits en banc for
certain types of cases or when a panel does not reach unanimity.'® In the United
Kingdom, the Supreme Court is comprised of twelve justices, and the court often relies
on panels of five and seats larger panels for certain cases.?°



The fixed, unchanging system of sitting as a whole in the U.S. Supreme Court has
helped to bring to the fore the power of individual justices. In today’s world,
commentators and litigants routinely focus on and predict what each individual justice
will decide in an effort to count the “five” that will form a majority. The term “swing”
justice captures the idea that when an individual justice is open to moving between
the perceived groups of four, that person has an outsized influence on the Court’s
decision-making. By having a set practice of nine people deciding each case, the
stakes of selection are amplified. Now, members of the political branches look to
appoint individuals to form a majority on the Court that they believe will repeatedly
and consistently shape specific areas of law.?’

Enlarging the size of the bench or having justices sit in panels for at least some cases
could alter this dynamic because it would disrupt static voting blocks.??> Moreover,
justices who seek to shift legal doctrine may come to understand that because they
will not be voting on all the cases, they need to persuade other justices about their
views, and doing so may moderate efforts to take strident positions.?*

Were more people and different panels in place, a sense of the fixed views of the set of
nine could be diffused. Of course, many issues of implementation would need to be
addressed, including the development of ways to minimize inter-panel conflicts and
establish criteria for sitting in larger groups or as a whole.?*

In addition to, or as an alternative to, enlarging the number of seats on the Court and
shifting to a panel system, the composition of the Court could shift if some individuals
rotated on and off that bench. For example, a pool of judges drawn from the lower
federal appellate courts could be formed from which to identify individuals to serve on
the Supreme Court for fixed terms and then return to their former position.?®> Such a
process, which would make Supreme Court membership time-limited, would provide
specified terms and regular turnover and would diffuse the concentration of power
held by a small number of justices.

As with our other suggestions, we have drawn the idea of rotating on and off the Court
from former and current practices that permit federal judges to sit on a court other
than that to which they were appointed. During the early days of the Republic,
Supreme Court justices “rode circuit” to serve as temporary judges for lower courts.?®
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In modern times, retired Supreme Court justices can choose to serve on circuit
courts.?” Further, federal law permits the Supreme Court’s Chief Justice to assign
federal trial and appellate judges to sit at different levels and within different circuits
of the federal courts.?®

Our reference to the authority of the Chief Justice brings us to another issue, which is
the breadth of the power held by the individual who occupies that role. The Chief
Justice has unique obligations related to the primary business of the Court, such as
assigning justices to author opinions when in the majority.?° Over the decades, the
Chief Justice’s powers and responsibilities have grown. The Chief Justice functions as
the head of the federal judiciary, including chairing the Judicial Conference of the
United States, appointing judges to special courts such as the Foreign Intelligence
Surveillance Court, selecting members of rulemaking and of other committees, and
approving judges who sit by designation on a lower court other than the one to which
they are assigned.?° All told, the Chief Justice has roughly 80 statutorily defined
duties in addition to adjudicating cases.?' None of these duties are mandated by the
U.S. Constitution.32

The increase in the concentration of power in this role raises concerns that could be
mitigated by altering the portfolio of the Chief Justice through limiting the array of
duties or by rotating the office from one person to another.3* Here again, we draw on
experiences in other courts. Congress has provided that the chief judges of federal
district and circuit courts serve seven-year terms before returning to regular
service.®** On many state supreme courts, chief justices serve set terms and then
resume their role as associate justices.?® In some of these systems, the role is
assigned by seniority and in others by the decision of the other sitting justices.

In sum, we believe that adjusting the decision-making structure of the Supreme Court
and the role of the Chief Justice could help reduce some of the tensions that
accompany the current selection process. In particular, these reforms could reduce
the incentives to use the confirmation process to shape a particular agenda for how
the Court should rule.
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Case Selection

Only during the last century did the Supreme Court gain unfettered discretion to
decide which cases it will hear through its decision to grant certiorari (“cert”).3®
Under the current practice, four of the nine justices must agree to add a case to the
Court’s docket. Several justices participate in what is known as a “cert pool,” in which
their law clerks work together to review the certiorari petitions, of which thousands
are filed annually.®” During the 2018 term, the last full term prior to the COVID-19
pandemic’s disruption, the Court heard argument in 73 cases.3®

Astute litigants and lower court judges know how to bring cases to the attention of
four justices, and some of the justices themselves have signaled through opinions or
other commentary that they are looking to address certain legal issues.3® Some may
view such commentary as a useful dialogue and conclude that justices are
appropriately using their perch to encourage advocates with resources to develop
litigation strategies. Others object that justices should not encourage resourced
litigants to find cases to fit the mold of the law to which Supreme Court justices
aspire.*® Whether signaling is a problem or not, the power to select cases means the
Court can set its own agenda, which has repeatedly raised concerns about what cases
are selected for review,*' as well as broader concerns about the type of power judges
should have.*?

The current system is not inevitable, nor in centuries past was the Court’s agenda-
setting power so complete. One way to lessen the concentration of power is to obtain
input on case selection from judges other than those on the Supreme Court. This
would not only alter the power of the justices, but also provide more perspectives and
vantage points from those steeped in the sweep of the case law about when the
Court’s input is needed for clarification and development of legal precepts.

A variety of proposals have been put forth to reallocate some of the decision-making
about the docket, and most include having the Supreme Court retain some authority
as well.** For example, in 2009, a group of commentators proposed that a few
experienced circuit court judges be appointed as a “cert panel” to select cases for
decision by the Court.** Such judges could serve for a fixed number of years and then
rotate off, to be replaced by others. The 2009 proposal also created mechanisms for
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the Supreme Court to add cases to its own docket. To ensure knowledgeable review of
cases coming from state courts, such a panel should also include state supreme court
justices, who could be selected by an entity like the Conference of Chief Justices.*®
Other approaches would alter the degree of authority of a cert panel and render its
recommendations advisory, or enhance mechanisms like certification from circuit
courts to identify cases that require the Supreme Court’s attention.“®

In addition, Congress could delineate more categories of cases for mandatory review
by the Supreme Court. Again, history provides examples. Until 1925, when Congress
gave the Court discretion over a large share of its caseload, mandatory cases were a
common element of the Supreme Court docket. Congress further increased the
Court’s discretion over the following six decades.*’ Currently, Congress requires the
Supreme Court to hear cases that arise from three-judge district courts, which are
themselves now only required for a small subset of cases.*®

These statutes provide examples of congressional choices to send some cases directly
to the Supreme Court. Our general point is that as a matter of history, the Supreme
Court did not have unfettered control over its docket, and many routes are available to
achieve a reallocation of power.

3. LENGTH OF JUDICIAL SERVICE

Supreme Court justices serve as long as they choose, absent illness, death, or
impeachment. While the actual amount of time that federal judges spend on the bench
has varied over the course of the country’s history, it is now common for justices to
spend two to three decades on the bench.#® The concentration of the significant
power of the justices for so long raises concerns, both because few people hold this
office and because it limits opportunities for others to contribute to the adjudicatory
process. We endorse limits on Supreme Court tenure because more turnover could
bolster the Court’s relationship to democratic legitimacy and, by expanding the
number of people selected at regular intervals, reduce some of the pressures on the
selection process.

The Constitution rightly shelters federal judges from political interference by
protecting their tenures during their good behavior and their salaries during their
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term of office.5° But the Constitution does not define “good behavior,” and while it is
commonly interpreted to denote holding office for life, it is not necessarily tethered to
holding a particular position within the federal judiciary for that term of service.>'
Many Constitutions protect the independence of judges, but often rely on fixed terms
of office, mandatory retirement, or other ways to limit the length of service. Thus, as
currently interpreted, Article III's life tenure provision is unusual when contrasted
with most state judiciaries and other constitutional democracies.®? For example, the
Constitution of the Commonwealth of Massachusetts, which predates the U.S.
Constitution, also grants judges tenure “during good behavior.” In 1972,
Massachusetts amended its Constitution to define the term of judicial tenure as good
behavior until mandatory retirement at age 70.°3

Several options are available to alter the pattern, and many proposals have been put
forth. One approach is to create an 18-year non-renewable term on the Supreme
Court, followed by a transition to senior status or to active service on lower Article III
courts.>* Again, current practice provides a model. For justices who wish to serve on
lower courts after their retirement from the Supreme Court, a statute outlines the
procedure to do so; Justices Sandra Day O’Connor and David Souter provide recent
examples of its use.®® If the number of justices on the Court remained at nine or if that
number is increased, a fixed, 18-year term would result in an open Supreme Court
seat at least every other year and thereby create the opportunity for a president to
nominate at least two justices each presidential term.>®

Alternatively, a mandatory retirement age could be implemented.?” A number of
constitutional democracies and several U.S. states have mandatory retirement ages,
typically at age 70 or 75.%8 The idea of linking service to age is commonplace in many
other professions and aims to ensure that people have the stamina and capacity to do
the required work. To address concerns about disability while in office, a 1980 statute
creates a mechanism to identify such problems within the lower federal courts, but it
does not create additional support to judges who retire after developing a disability.>®

A retirement age, like a fixed term, creates some predictability about the duration of

individuals’ service, even though individuals could leave before they reach retirement
age. Because a retirement age requirement could create incentives to select younger
appointees, such a reform would need to be coupled with other suggestions—such as
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the use of panels—to diffuse the power held by any single justice during their term of
service.

Another route—again, commonplace in other working environments—is to create
incentives for a justice to retire or move on.®° Many judges have indicated that a
desire for public service is a key factor motivating them to take senior status rather
than leaving the bench altogether.®' Therefore, while incentives are often financial, in
addition to enhanced pension benefits for people choosing such options, both the
courts and Congress could provide opportunities for retired justices to serve
government in other roles.®? To the extent financial incentives are used, they would
need to be calibrated to avoid disproportionately incentivizing judges with fewer
means to step away from the bench earlier than their wealthier peers.

Overall, limits on judicial service could align the Court with democratic practices that
seek to preserve the legitimacy of an independent judiciary through, in part, avoiding
lifetime appointments. Such limits could also de-escalate the current tensions
associated with that current selection process.

4. CONDUCT OF THE COURT: CLEAR ETHICAL OBLIGATIONS,
TRANSPARENT DECISION-MAKING, AND ACCESS TO THE
COURT’S PUBLIC PROCEEDINGS

Given the centrality of the Supreme Court, and its current state as untethered to the
ethical and procedural obligations imposed on other courts, reform of its approach to
ethics and recusal and to the accessibility and transparency of its decision-making is
needed.

Ethical Obligations

Justices of the Supreme Court are not bound by codes of conduct that apply to lower
federal court and to state court judges.®3 Those codes address issues of partiality,
prohibit participation in fundraising activities, and guide judges as they decide what
roles to take in the public sphere. The justices may seek guidance from the United
States Code of Conduct, yet they are not compelled to comply with it, nor does the
Code address special circumstances that may face Supreme Court justices.®*
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Federal statutes also provide limited guidance on when a justice should step aside
from a case. Federal law mandates that judges and Supreme Court justices recuse
themselves in any case where their “impartiality might reasonably be questioned,” as
well as under specified circumstances, such as if they have financial interests in a
specific case.®® In some state courts, rules provide that a judge other than the one
whose impartiality is questioned decide the question of recusal.®® Litigants can also
appeal a judge’s refusal to recuse. In contrast, Supreme Court justices’ decisions
about their potential conflicts are made by each individual justice, and no mechanism
exists for review of their personal judgments about whether to step aside.

Creating clearer ethical obligations and guidance for Supreme Court justices and
mechanisms to have more than the individual justice decide issues of impartiality
would bring the institution in line with the rest of our government and end the practice
of justices being “judges in their own case.”®’ One way to do so would be to end the
self-governance practices of the Court and replace them with a binding code of
conduct. In terms of when to step aside, to be effective that code would need to
address recusal determinations. One option would be to require that all justices
determine recusal.®® Some state supreme courts take this approach, typically by
referring a recusal motion to the full court or authorizing a party to appeal a justice’s
refusal to recuse to the full court.®® Another option is to ask a panel of circuit judges
to advise on requests for recusal.

Further, the code needs to address the justices’ presumption against recusal. Under
the current practice of a nine-person bench, the justices’ concerns about an evenly
split decision have been used to explain as weighing against recusal.”® Were more
justices on the bench, or panels in place, or appellate judges rotating on and off, those
concerns would be assuaged. Moreover, the experience of having a Court of eight
people for many months has demonstrated that four-four split decisions, which leave
a lower court decision in place, will not necessarily result from an even-numbered
group of justices rendering judgments.”’ Some of the justices also indicated that a
sense of the need to avoid deadlock prompted more conciliatory or more modest
decisions.”? Scholars have found that Supreme Court recusals do not often produce
equally divided rulings.”® This history makes plain that enforcement of norms to step
aside is the wiser course.’”*
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The code also needs to address the conduct of the justices when they are off the
bench. The justice’s appearance before organizations that are perceived to be
partisan affects public perceptions of judicial impartiality. To avoid the specter of bias,
the Code should advise justices to avoid participating in organizations, whether or not
traditional political associations, that cast doubt on the justice’s impartiality.”®

The system for discovering and appropriately responding to financial conflicts of
interest also needs to be improved, which would, in turn, improve decision-making
about recusal. The justices, like all judges, are required by statute to file financial
disclosures.”® Yet examples exist of judges at all levels of the judiciary sitting on cases
in which evidence of a conflict later emerges. One way to avoid a conflict is to require
justices and judges to divest individual stock ownership or to place their assets in a
blind trust.”” Practices from the executive branch may provide an example. In recent
decades, most presidents, from both parties, have placed their assets in blind

trusts or held non conflicting assets like diversified mutual funds, and it is common for
incoming executive branch officials to divest assets that would present conflicts.”®

Accessible and Transparent Decision-Making

“Publicity is the very soul of justice,””® and our Constitution and common law have
shaped a jurisprudence in which the public has access to all criminal and civil judicial
proceedings.®° Thus, another important facet of judging is communication with the
public. &'

The Supreme Court’s practice of publishing opinions and orders reflects this
commitment. Yet, during the past several years, the Court has entered a significant
number of cases without full briefing and oral argument. Instead, in what some call a
“shadow docket,” the Court has ruled on motions, granted stays, issued unsigned
decisions, and taken up cases that have not reached a final decision in the lower
court,®? including in death penalty cases under execution warrant.®® Likewise, when
justices do recuse themselves, they do not regularly explain why.?*

Furthermore, unlike all the other courts, where rulemaking is a public process with
time for notice and comment, the Supreme Court makes its own rules without relying
on that process.® Lower courts rely on the Rules Enabling Act procedures to gain
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input from lawyers and litigants about the rules proposed to be altered, but the
Supreme Court does not have the benefit of such input unless it does so on an ad hoc
basis.

We need the disciplined development of precedent to guide future decisions, as well
as disciplined procedure to produce that law. Adhering to the process of full briefing
and arguments and publication is an important facet of this obligation, and the
departure from these practices is worrisome.®® We recommend that the Court move
away from its ad hoc procedure, explain the reasons for its dispositions, and
regularize its rulemaking processes by adopting the procedures that it currently
oversees for the lower courts.

Public Access to the Court’s Proceedings

The Supreme Court’s commitment to being accessible is part of its responsible use of
power. Accordingly, the public should be able to hear and see the oral arguments of
the Supreme Court. An important first step was prompted by the COVID-19 crisis,
when the Court relied on telephonic oral arguments and, for the first time in its
history, allowed live remote access to the audio of those proceedings.?” The
significant public interest in the audio broadcasts of the Court’s telephonic arguments
confirms that the time has come for regular live video and audio access to the Court’s
proceedings.®®

Here, as elsewhere in this report, examples from other jurisdictions are plentiful.
Broadcast proceedings through closed systems have become commonplace in many
state and federal courts, as well as in courts outside the United States.®? The
literature on this issue is vast, and here we join with many others in calling for ready
access—no matter where people live—to see and hear the public proceedings of the
U.S. Supreme Court.*°

A Closing Comment on These Interactive Reforms

We have outlined a packet of interrelated reforms because the various components
need to work together to respond to the problems of this era. These proposals
address troubling facets of the current system—from selection and nomination
through the practices of decision-making and judicial tenure to ethics and
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transparency. If these reforms were put into place, they could work in tandem,
complement one another, and create more robust and effective change than would
any single proposal, standing alone.

We provide just brief illustrations. Consider, for example, recusal. Currently, Supreme
Court justices weigh the “duty to sit” against the potential of an actual or perceived
conflict of interest—frequently erring on the side of hearing a case for which objective
considerations would counsel recusal. But, if enforced recusal rules were coupled with
a system in which the composition of the Court is drawn from various circuit court
judges, another (circuit) judge would be available to hear the case. Similarly, if the
membership of the Court is increased or panels used, the recusal of one justice would
not necessarily mean an even number of justices would hear a case. In short, with
more people in play, there would be more dynamism in decision-making on the Court,
the power concentrated in any single person on the Court would be diffused, and the
justices would be better situated to decide to disqualify themselves when appropriate.

Similarly, a limit of service on the Supreme Court necessarily creates more
opportunities for appointments to the Court. On its own, one might anticipate more
conflicts over confirmation, but combined with the use of screening committees and
compositional changes that deemphasize individual justices, the whole package of
such reforms can help alter the stakes by lowering the impact of each individual
selected.

In closing, we have learned a great deal through being in conversation with each other
and reaching out to many other experts during the course of the many months of this
project. Moreover, as is evident, we are indebted to many scholars, advocates, and
policymakers who have thought about these issues in prior and current times and put
forth proposals. Rather than debate each suggestion one by one, we have sought to
chart a path forward by focusing on how to lower the stakes of each judicial selection.
To do so requires, in our view, addressing how judicial candidates are identified and
selected, the structure of decision-making on the Court, the duration of service, and
the conduct of the Court itself. While there are many ways to respond, addressing
each and all of these key areas is vital to ensuring the vitality and legitimacy of the
federal courts.
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Our hope is that, by focusing on how to alter the incentives that make judicial
selection such a high stakes proposition, these proposals will assist justices in
carrying out their important obligations and in staying above the political fray.
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423-452; Doris Provine, Case Selection in the United States Supreme Court (Chicago: University of
Chicago Press, 1980), 6.

However, a number of studies suggest that the justices’ personal policy preferences also influence their
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median length of service, age of judge, and age at appointment, which show that recent decades are
broadly in line with earlier periods. See Kevin McGuire, “Are the Justices Serving Too Long? An
Assessment of Tenure on the U.S. Supreme Court,” Judicature, vol. 89, no. 1 (July-August 2005): 10-
12, https://mcquire.web.unc.edu/wp-content/uploads/sites/1749/2014/01/tenure.pdf; See also Ward
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https://www.fjc.gov/history/exhibits/graphs-and-maps/age-and-experience-judges.
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Will,” Constitutional Commentary, vol. 12 (1995), 180; Charles Collier, “The Supreme Court and the
Principle of Rotation in Office,” George Washington University Law Review, vol. 6 (1938): 424.

Other commentators have raised concerns with term limit proposals. Their questions include potential
unconstitutionality and negative effects on the Court and confirmation process. See, e.g., John Lawlor,
“Court Packing Revisited: A Proposal for Rationalizing the Timing of Appointments to the Supreme
Court,” University of Pennsylvania Law Review, vol. 134 (1986): 991-993; Arthur Hellman, “Reining in
the Supreme Court: Are Term Limits the Answer?,” in Reforming the Court: Term Limits for Supreme
Court Justices, 298-312 (see note 29); Stephen Burbank, “An Interdisciplinary Perspective on the
Tenure of Supreme Court Justices,” in Reforming the Court: Term Limits for Supreme Court Justices,
333-341 (see note 29); Ward Farnsworth, “The Case for Life Tenure,” in Reforming the Court: Term
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Limits for Supreme Court Justices, 251-265 (see note 29); David Garrow, “Protecting and Enhancing the
U.S. Supreme Court,” in Reforming the Court: Term Limits for Supreme Court Justices, 275-285 (see
note 29).

5528 U.s.C. § 294; see E. Jon Gryskiewicz, “The Semi-Retirement of Senior Supreme Court Justices,”
Seton Hall Circuit Review, vol. 11 (2015): 297 https://core.ac.uk/download/pdf/303929337.pdf.

56 steven G. Calabresi and James T. Lindgren, “Term Limits for the Supreme Court: Life Tenure
Reconsidered,” Harvard Journal of Law and Public Policy, vol. 29, no. 3 (2006): 769.

57 see, e.g., Richard Epstein, “Mandatory Retirement for Supreme Court Justices,” in Reforming the
Court: Term Limits for Supreme Court Justices, 419-427 (see note 29); David Garrow, “Mental
Decrepitude on the U.S. Supreme Court: The Historical Case for a 28th Amendment,” University of
Chicago Law Review, vol. 67, no. 4 (2000): 1086-7,
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=5893&context=uclrev. As Garrow
recounts, such proposals were considered several times during the 20th century.

58 Resnik, “Judicial Selection and Democracy: Demand, Supply, And Life Tenure,” 615 (see note 49).

59 Judicial Conduct and Disability Act of 1980, 28 U.S.C. §§ 351-364. 28 U.S.C. § 372(a) allows judges
who become permanently unable to perform their duties to retire with full pay if they have served for at
least 10 years, and on half-pay if not. They may also take senior status, and be exempted from the
workload requirements of that status upon their written certification of their disability. 28 U.S.C. §
371(e)(1)(E).

60 see, e.g., Ryan W. Scott and David R. Stras, “Retaining Life Tenure: The Case for a Golden
Parachute,” Washington University Law Quarterly, vol. 83, no. 5 (2006): 1439-1467,
https://www.repository.law.indiana.edu/facpub/394; McGuire, “Are the Justices Serving Too Long? An
Assessment of Tenure on the U.S. Supreme Court,” 15, (see note 49); Judith Resnik, “So Long,” Legal
Affairs, July-August 2005, https://www.legalaffairs.org/issues/July-August-

2005/argument _resnik julaug05.msp.

A number of studies suggest pension eligibility can affect judges’ retirement decisions, but several
argue that as currently constructed, pensions have the least or no effect at the Supreme Court level.
See, e.g., Albert Yoon, “Pensions, Politics, and Judicial Tenure: An Empirical Study of Federal Judges,
1869-2002,” American Law and Economics Review, vol. 8, no. 1 (2006): 143; Stephen Burbank, Jay
Plager, and Gregory Ablavsky, “Leaving the Bench, 1970-2009: The Choices Federal Judges Make,
What Influences Those Choices, and Their Consequences,” University of Pennsylvania Law Review, vol
161, no. 1. (2012): 63,
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=1005&context=penn law review;
Peverill Squire, “Politics and Personal Factors in Retirement from the United States Supreme Court,”
Political Behavior, vol. 10, no. 2 (1988): 186; Jessica Perry and Christopher Zorn, “The Politics of
Judicial Departures in the U.S. Federal Courts” (Apr. 15, 2008) (unpublished manuscript): 17.
http://ssrn.com/abstract=1120773; Ross M. Stolzenberg and James Lindgren, “Retirement and Death
in Office of U.S. Supreme Court Justices,” Demography, vol. 47, no. 2 (2010): 281-2; Terri Peretti and
Alan Rozzi, “Modern Departures from the U.S. Supreme Court: Party, Pensions, or Power?,” Quinnipiac
Law Review, vol. 30 (2011): 153-4.
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61 Burbank, Plager, and Ablavsky, “Leaving the Bench, 1970-2009: The Choices Federal Judges Make,
What Influences Those Choices, and Their Consequences,” 6-11, 53, (see note 60).

52 The current pension system for justices and judges is outlined at 28 U.S.C. § 371(a) and (c).
Congress has authorized retirement with a yearly salary equal to the salary at the time of leaving office,
upon the age of 65 and once a justice or judge’s age plus years of service add up to at least 80.

63 Guide to Judiciary Policy, Code of Conduct for United States Judges, Introduction,
https://www.uscourts.gov/sites/default/files/code of conduct for united states judges effective ma
rch 12 2019.pdf (“This Code applies to United States circuit judges, district judges, Court of
International Trade judges, Court of Federal Claims judges, bankruptcy judges, and magistrate
judges™); Chief Justice John Roberts, 2011 Year-End Report on the Federal Judiciary (December 31,
2011), 4, https://www.supremecourt.gov/publicinfo/year-end/2011year-endreport.pdf. The Code of
Conduct for United States Judges “includes ethical canons that apply to federal judges and provides
guidance on their performance of official duties and engagement in a variety of activities.”
https://www.uscourts.gov/judges-judgeships/code-conduct-united-states-judges.

64 The Committee on Codes of Conduct of the Judicial Conference of the United States also publishes
advisory opinions “on ethical issues that are frequently raised or have broad application.” See Guide to
Judiciary Policy, Vol.2, Pt. B, Ch. 2, https://www.uscourts.gov/sites/default/files/guide-vol02b-ch02-
2019 final.pdf.

6528 U.s.C. § 455. Although the statute uses the term “justice,” Chief Justice John Roberts has called
into question whether the justices can be bound by § 455. John Roberts, 20711 Year-End Report on the
Federal Judiciary (December 31, 2011), 7, https://www.supremecourt.gov/publicinfo/year-

end/201 1year-endreport.pdf.

56 see, e.g., Cal. Code Civ. P. 170.3(c)(5) (“A judge who refuses to recuse himself or herself shall not
pass upon his or her own disqualification or upon the sufficiency in law, fact, or otherwise, of the
statement of disqualification filed by a party. In that case, the question of disqualification shall be heard
and determined by another judge agreed upon by all the parties who have appeared or, in the event
they are unable to agree within five days of notification of the judge’s answer, by a judge selected by
the chairperson of the Judicial Council, or if the chairperson is unable to act, the vice chairperson.”);
Utah R. Civ. P. 63(c)(1) (“The judge who is the subject of the motion must, without further hearing or a
response from another party, enter an order granting the motion or certifying the motion and affidavit
or declaration to a reviewing judge.”).

At the federal level, Article III judges may “bow out of the case or ask that the recusal motion be
assigned to a different judge for a hearing,” but the law does not require it. In re United States, 158
F.3d 26, 34 (1st Cir. 1998).

67 «A fair trial in a fair tribunal is a basic requirement of due process.... To this end no man can be a
judge in his own case and no man is permitted to try cases where he has an interest in the outcome.” In
re Murchison, 349 U.S. 133, 136 (1955). The Court has restated this principle on numerous occasions.
Examples include Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813, 821-22 (1986); Marshall v. Jerrico, Inc.,
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446 U.S. 238, 242 (1980); Withrow v. Larkin, 421 U.S. 35, 46-47 (1975); Ward v. Vill. of Monroeville,
409 U.S. 57,61-62 (1972); Tumey v. Ohio, 273 U.S. 510, 523 (1927).

68 Caprice Roberts, “The Fox Guarding the Henhouse?: Recusal and the Procedural Void in the Court of
Last Resort,” Rutgers Law Review, vol. 57 (2005): 169,
https://papers.ssrn.com/sol3/papers.cfm?abstract id=869257.

69 see, e.g., Tex. R. App. P. § 16.3 (“[t]he challenged justice or judge must either remove himself or
herself from all participation in the case or certify the matter to the entire court ... [t]he challenged
justices or judge must not sit with the remainder of the court to consider the motion as to him or her”);
Alaska Stat. 22.20.020(c) (“If a judicial officer denies disqualification the question shall be heard and
determined by ... the other members of the supreme court”). See also Matthew Menendez and Dorothy
Samuels, Brennan Center for Justice, Judicial Recusal Reform: Toward Independent Consideration of
Disqualification, (2016), n. 47, https://www.brennancenter.org/our-work/research-reports/judicial-
recusal-reform-toward-independent-consideration-disqualification; Russel Wheeler and Malia Reddick,
Judicial Recusal Procedures, Institute for the Advancement of the American Legal System (June 2017),
5-8, https://iaals.du.edu/sites/default/files/documents/publications/judicial recusal procedures.pdf.

Several scholars have argued for similar practices at the federal level. See Amanda Frost, “Keeping Up
Appearances,” Kansas Law Review, vol. 53, no. 3 (2005): 535; Charles Gardner Geyh, “Why Judicial
Disqualification Matters. Again.” Review of Litigation, vol. 30 (2011): 720,
https://www.repository.law.indiana.edu/cgi/viewcontent.cgi?article=1829&context=facpub.

70 Supreme Court Justice William Rehnquist cited a “duty to sit” in Laird v. Tatum, a case challenging
the constitutionality of President Nixon’s Army surveillance program. Laird v. Tatum, 409 U.S. 824
(1972). Litigants had requested Justice Rehnquist disqualify himself from the case based on his role in
the Office of Legal Counsel at the time that the administration began the surveillance program at issue.
James Sample, “Supreme Court Recusal from Marbury to the Modern Day,” Georgetown Journal of Legal
Ethics, vol. 26 (2013): 116-117. Justice Rehnquist refused, stating that the consequence of
disqualification of a justice of the Supreme Court is “that the principle of the law presented by the case
is left unsettled...I believe it is a reason for not ‘bending over backwards’ in order to deem oneself
disqualified.” Laird, 409 U.S. at 838. Following Rehnquist’s decision in Laird, in 1974, Congress enacted
an amendment to the judicial qualification statute, 28 U.S.C. § 455, requiring judges’ and justices’
disqualification in cases where their “impartiality might reasonably be questioned.” Sherrilyn A. Ifill,
“Do Appearances Matter?: Judicial Impartiality and the Supreme Court in Bush v. Gore,” Maryland Law
Review, vol. 61, no. 3 (2002), 619,
https://digitalcommons.law.umaryland.edu/cgi/viewcontent.cgi?article=3174&context=mir.

In 1993, Justices William Rehnquist, John Paul Stevens, Sandra Day O’Connor, Antonin Scalia, Anthony
Kennedy, Clarence Thomas, and Ruth Bader Ginsburg issued a recusal policy statement that expressed
an unwillingness to recuse in some circumstances due to the perceived impact of recusal on the Court:
“We do not think it would serve the public interest to go beyond the requirements of the statute, and to
recuse ourselves, out of an excess of caution, whenever a relative is a partner in the firm before us or
acted as a lawyer at an earlier stage. Even one unnecessary recusal impairs the functioning of the
Court.” “Statement of Recusal Policy,” November 1, 1993, 1.
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The duty to sit could be rendered moot with a mechanism for replacing a recused justice. An example
comes from Texas, where, in a 1925 case involving a fraternal order that all the judges then sitting were
members of, the governor appointed three women lawyers to serve as an ad hoc Supreme Court. See
Johnson v. Darr, 272 S.W. 1098 (Tex. 1925); see also Judith Resnik, “On the Bias: Feminist
Reconsiderations of the Aspirations for Our Judges,” Southern California Law Review, vol. 61 (1987-
1988): 1894-5,

https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=1930&context=fss _papers. Texas
law now allows the state’s Chief Justice to call a retired justice into temporary service when there is a
vacancy left by recusal. Tex. R. of Judicial Admin.8; Tex. Gov. Code §74.003(b).

71 There were four cases that resulted in a 4-4 split after Justice Scalia’s death. Kedar S. Bhatia, Stat
Pack for October Term 2015, SCOTUSblog (June 29, 2016), 1, http://www.scotusblog.com/wp-
content/uploads/2016/06/SB stat pack OT15.pdf.

72 0f the 2017 Supreme Court term, when, after the death of Justice Scalia, the Court had eight
justices, Justice Samuel Alito commented that “Having eight was unusual and awkward. That probably
required having a lot more discussion of some things and more compromise and maybe narrower
opinions in some cases that we would have issued otherwise...” Jess Bravin, “With Court at Full
Strength, Alito Foresees Less Conservative Compromise With Liberal Bloc,” Wall Street Journal, April
21,2017, https://www.wsj.com/articles/BL-WB-68082. See also Adam Liptak, “A Cautious Supreme
Court Sets a Modern Record for Consensus,” New York Times, June 27, 2017,
https://www.nytimes.com/2017/06/27/us/politics/supreme-court-term-consensus.html.

How to understand the impact of a recusal and when it could result in perpetual deadlock is unclear.
The conciliatory behavior described by some during the year of eight justices might have been shaped
by the knowledge of the new appointment that would come.

73 see Ryan Black and Lee Epstein, “Recusals and the ‘Problem’ of an Equally Divided Supreme Court,”
Journal of Appellate Practice and Process, vol. 7, no. 1 (2005): 81,
https://lawrepository.ualr.edu/cgi/viewcontent.cgi?article=1315&context=appellatepracticeprocess.

74 «ps between promoting fairness and administrative efficiency, the former goal is intuitively more
compelling.” Jed Handelsman Shugerman, “In Defense of Appearances: What Caperton v. Massey
Should Have Said,” DePaul Law Review, vol. 59, no. 2 (2010): 552,
https://core.ac.uk/download/pdf/232966625.pdf. To guard against an increase in frivolous motions to
recuse in the context of a more robust recusal regime, Federal Rule of Civil Procedure 11—applicable at
the trial level—provides a model, including sanctions, against attorneys using motions to abuse the
judicial process.

75 The Judicial Conference attempted to address this issue in 2020 with its draft ethics opinion No.
117, which would have barred judges from being members of the American Constitution Society and
Federalist Society (“reasonable and informed public would view judges holding membership in these
organizations to hold, advocate, and serve liberal or conservative interests”). The proposal was
abandoned after a group of judges objected to the ban on Federalist Society membership. See Letter to
Robert Deyling, Assistant General Counsel, Administrative Office of the United States Courts, March 18,
2020, https://int.nyt.com/data/documenthelper/6928-judges-respond-to-draft-
ethics/53eaddfaf39912a26ae7/optimized/full.pdf.
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In a November 2020 speech to the Federalist Society, Justice Alito thanked “the many judges and
lawyers who stood up to an attempt to hobble the debate that the Federalist Society fosters.” Samuel
Alito (speech, Federalist Society National Lawyers Convention, November 12, 2020),
https://fedsoc.org/conferences/2020-national-lawyers-convention?#agenda-item-address-8.

Supreme Court journalist Adam Liptak said, “By not attending [the annual conventions of the American
Constitution Society and Federalist Society], Kagan and the Chief are really showing the way. It is such
a small thing, to simply stay at home...There is so much evidence of politicization in the Court and there
is no need for the members to add to it.” Interview with Adam Liptak, Columnist, New York Times
(March 26, 2020) (on file with authors).

78 The Ethics in Government Act requires all “judicial officers” to file financial disclosures within 30
days of receiving their position, and thereafter annually. 5 U.S.C. App. 4 §§ 101-111 (2006); 5 U.S.C.
App. 4 § 109(10) (2006) (defining judicial officer as “the Chief Justice of the United States, the
Associate Justices of the Supreme Court, and the judges of the United States courts of appeals, United
States district courts, ... and any court created by Act of Congress, the judges of which are entitled to
hold office during good behavior™).

77 canon 4(D)(3) of the Code of Conduct for United States Judges directs judges to “divest investments
and other financial interests that might require frequent disqualification.” However, given the difficulty
in predicting what entities may be parties to cases, this requirement may be insufficient.

78 Walter Shaub, “Conflicts of Interest,” in Brookings Institution, If It’s Broke, Fix It (2021), 12,
https://www.brookings.edu/wp-content/uploads/2021/02/Brookings-Report-If-its-Broke-Fix-it.pdf.

Federal law currently calls on the Judicial Conference to review judges’ financial disclosure. 5 U.S.C.
app. § 106(a)(2). However, some scholars and advocates have called for more robust oversight
mechanisms within the judicial branch. See Diane M. Hartmus, “Inspection and Oversight in the Federal
Courts: Creating an Office of Inspector General,” California Western Law Review, vol. 35, no. 2 (1999):
243; Jacquelin Thomson, “House Democrats Urge Federal Judiciary to Add Inspector General,” National
Law Journal, September 6, 2019. https://www.law.com/nationallawjournal/2019/09/06/house-
democrats-urge-federal-judiciary-to-add-inspector-general/.

To avoid undue burdens on judges who may not have the means to employ numerous professionals to
ensure compliance with rigorous disclosure requirements, justices and judges could also be provided
with assistance in evaluating how to comply with disclosure requirements.

79 Jeremy Bentham, “Draught of a New Plan for the Organisation of the Judicial Establishment in
France: With Critical Observations on the Draught Proposed by the National Assembly Committee, in the
Form of a Perpetual Commentary, in The Works of Jeremy Bentham, ed. John Bowring, vol. 4 (New York:
Russell & Russel, 1962), 316. "

80 The Supreme Court has repeatedly affirmed the public’s right to access criminal trials and pre-trial
proceedings. See Richmond Newspapers Inc. v. Virginia, 448 U.S. 555 (1980); Globe Newspaper Co. v.
Superior Court, County of Norfolk, 457 U.S. 596 (1982); Press-Enterprise Co. v. Superior Court of
California, 464 U.S. 501 (1984); Press-Enterprise Co. v. Superior Court of California, 478 U.S. 1
(1986).
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While the Supreme Court has not issued similar rulings on civil proceedings, there is good reason to
believe they should be treated similarly to criminal proceedings. See James Nowaczewski, “The First
Amendment Right of Access to Civil Trials After Globe Newspaper Co. v. Superior Court,” University of
Chicago Law Review, vol. 51, no. 1 (1984): 286.

81 Congress has considered but not yet enacted laws to increase the amount of information the courts
share with the public. See e.g., Sunshine in the Courtroom Act of 2021, S. 818, 117th Cong. (2021),
which would permit public broadcast of the proceedings of appellate courts, including the United States
Supreme Court; Sunshine in Litigation Act of 2017, H.R. 1053, 115th Cong. (2017), which would have
required the release of certain kinds of court information unless a judge found confidentiality
outweighed the public interest.

82 see generally William Baude, “Foreword: The Supreme Court’s Shadow Docket,” New York University
Journal of Law and Liberty, vol. 9 (2015),
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1961&context=public law and leg
al_theory; Stephen Vladeck, “The Solicitor General and the Shadow Docket,” Harvard Law Review, vol.
133 (2019), https://harvardlawreview.org/2019/11/the-solicitor-general-and-the-shadow-docket/;
The Supreme Court’s Shadow Docket: Hearing Before the House Judiciary Subcommittee on Courts,
Intellectual Property, and the Internet, 117th Cong., February 18, 2021.
https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=4371.

8 For example, in two January 2021 capital cases, the Court vacated a stay of execution ordered by
circuit court without explanation. U.S. v. Higgs, 592 U.S. __ (2021); Rosen, Acting Att’y Gen., et al. v.
Lisa Montgomery, No. 20A122 (2021) (order granting vacatur),
https://www.supremecourt.gov/orders/courtorders/011221zr1 f2ag.pdf. In Higgs, the Court reversed
a stay before the circuit court had ruled on the merits of the case, granting “cert before judgment.”

84 1t was the Court’s practice in the late 1800s to give brief explanations for a justice’s non-
participation in a case. The practice ended in 1904. Gabe Roth, “Explaining the Unexplained Recusals at
the Supreme Court,” Fix the Court, May 3, 2018, https://fixthecourt.com/wp-
content/uploads/2018/05/Recusal-report-2018-updated.pdf.

The explanation could be made in a manner that does not disclose potentially damaging information
about a party before the court.

85 The Rules Enabling Act empowers the Supreme Court and lower federal courts to prescribe rules “for
the conduct of their business.” 28 U.S.C. § 2071-2077. For any rule prescribed by a lower court, the
law requires a notice and comment period, permitting the public an opportunity to participate in the
process. However, rules promulgated by the Supreme Court for itself or for lower courts are exempt
from this requirement. 28 U.S.C. § 2071(b). The Act also requires the Judicial Conference of the United
States to prescribe a process for adoption of such rules, as well as appoint a standing committee to
review proposed rule changes. 28 U.S.C. § 2073; Judicial Conference of the United States, Procedures
for Committees on Rules of Practice and Procedure, § 440.

86 Congress has considered requiring the justices to disclose recusal explanations. Supreme Court
Transparency and Disclosure Act of 2011, H.R. 862, 112th Cong. (2011).
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A number of scholars have advocated for more transparent recusal decision-making. See Frost,
“Keeping Up Appearances,” 535 (see note 69); Suzanne Levy, “Your Honor, Please Explain: Why
Congress Can, and Should, Require Justices to Publish Reasons for Their Recusal Decisions,” University
of Pennsylvania Journal of Constitutional Law, vol. 16, no. 4 (2013-2014): 1170-1179,
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=1533&context=jcl; James Sample,
“Supreme Court Recusal: From Marbury to the Modern Day,” Georgetown Journal of Legal Ethics, vol.
26, no. 1 (2013): 150-151,
https://scholarlycommons.law.hofstra.edu/cgi/viewcontent.cgi?article=1949&context=faculty scholar
ship; New York City Bar Association Committee on Government Ethics, Supreme Court Ethics: The Need
for Greater Transparency in a Justice’s Decision to Hear a Case (September 2012),
https://www2.nycbar.org/pdf/report/uploads/2007221 1-SupremeCourtEthics--
TheNeedforGreaterTransparencyinaRecusal.pdf.

87 pdam Liptak, “The Supreme Court Will Hear Arguments by Phone. The Public Can Listen In,” New
York Times, April 13, 2020, https://www.nytimes.com/2020/04/13/us/politics/supreme-court-phone-
arguments-virus.html. Since April 2020, the Court has decided on a monthly basis whether telephonic
oral arguments will be continued and whether livestreaming will be permitted. See U.S. Supreme Court,
“COVID-19 Announcements,” https://www.supremecourt.gov/announcements/COVID-19.aspx.

88 Tens of thousands of people listened to the first live streamed cases in May 2020. Melissa Wasser,
Reporters Committee for Freedom of the Press, “Summary of Supreme Court Oral Argument Numbers
(May 2020),” (on file with authors). A majority of the public believes that Supreme Court arguments
should be televised. C-SPAN/PSB, “Supreme Court Survey: Agenda of Key Findings,” August 28, 2018,
https://static.c-
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