IMPORTANT NOTE ON THESE DISCUSSION MATERIALS

The following are discussion materials on THE COURT'S ROLE IN THE CONSTITUTIONAL
SYSTEM assembled solely for deliberation by the President’'s Commission on the Supreme
Court of the United States. Each set of discussion materials was prepared by a working group
for the Commission’s use in studying and deliberating on the issues identified in Executive
Order 14023.

These materials attempt to set forth the broad range of arguments that have been made in the
course of the public debate over reform of the Supreme Court. They were designed to be
inclusive in their discussion of these arguments to assist the Commission in robust, wide-
ranging deliberations.

The inclusion of particular arguments in these draft materials does not constitute a Commission
endorsement or rejection of any of them, and specific points of analysis or particular
perspectives appearing in the drafts should not be understood to reflect the Commission's views
or those of any particular Commissioner. Consistent with Executive Order 14023, the
Commission includes members with diverse perspectives on these issues. Commissioners
therefore can be expected to hold various and even strongly opposing views, which will be the
subject of deliberation at the public meeting scheduled for October 15.

The Commission will post a draft Report for deliberation, in advance of its next public meeting.



THE COURT’S ROLE IN THE CONSTITUTIONAL SYSTEM

Introduction

Many observers view the judiciary and especially the Supreme Court as vital to the
preservation of individual rights, democracy, federalism, and other constitutional values.! On this
account, the Court serves as an important counterweight to majoritarian impulses, safeguards the
Constitution, and helps ensure the rule of law. But others argue that the Supreme Court has exerted
too much power in our system of constitutional governance by interfering with or taking control
of matters that should be resolved by the elected branches and the political process. Under this
view, the Court has emerged as an obstacle to the realization of important social goals and disabled
Congress and other political actors from protecting rights.

Proposals to disempower the Court generally rest on two interrelated assumptions. First,
court rulings that statutes violate the Constitution typically require exercising judgment about the
meaning of the Constitution, over which reasonable people might disagree, as is often illustrated
by divisions among the Justices themselves in constitutional cases. Second, in cases of reasonable
disagreement over whether a law comports with the Constitution, principles of democracy
necessitate that Congress and the executive branch have opportunities to check the judgments of
an unelected judiciary and to advance their own views about what the Constitution requires.
Indeed, some would argue that principles of democracy require that assessing the constitutionality
of legislation generally should be left to the political branches.

In the view of some proponents of judicial disempowerment, the modern Supreme Court
has injected itself into a sphere appropriately left to democratic argument and resolution—for
example, by invalidating laws that prohibit or restrict abortion or legislation designed to protect
voting rights.? For these critics, the Court’s fundamentally “countermajoritarian” character is in
tension with the basic commitments of a democracy; an unelected judiciary, in this view, acts
undemocratically when it invalidates the acts of democratically elected representative bodies.* For
some, the problem is also that Supreme Court Justices are nearly always drawn from the elite and
therefore insufficiently representative of the population as a whole.’

Those who critique the Supreme Court’s power emphasize that when the Court acts to
mnvalidate statutes, its decisions “have an unusually high degree of finality or ‘strength’[] by global
standards.”® This high degree of finality derives in part from the Court’s approach to judicial
review, known as “judicial supremacy.”” That is, the Court has held that it has the last word on
constitutional interpretation and that its decisions bind not only the parties in a particular case but
also future action by the President, Congress, and the states.® The Court has embraced judicial
supremacy since at least the 1950s, when it asserted that “the federal judiciary is supreme in the
exposition of the law of the Constitution.” Yet, as discussed below in Part III of this Chapter, this
approach to judicial review is not explicitly required by the text of the Constitution or by the
Court’s early precedents establishing the power of judicial review. Indeed, judicial supremacy has
long been contested, sometimes by Congress and the President and sometimes even within the
Court.



Two other features of our constitutional system combine with judicial supremacy to
msulate the Court’s constitutional judgments from the will of the people as it evolves over time.
First, the U.S. Constitution is very difficult to amend—much more so than most state and foreign
constitutions.!® Second, as discussed in Chapter 3 of this Report, because Justices serve for life,
the timing of nominations is unpredictable. Some Justices serve for many decades and some
Presidents have few or no opportunities to make appointments. The result is that the Court may
not be reflective of, or responsive to, the people, as expressed through electoral preferences over
time.

Proposals to curb judicial power are diverse. Without purporting to be comprehensive, this
Chapter examines proposals (1) to strip the Supreme Court and other federal courts of jurisdiction
over some kinds of cases, (2) to impose supermajority voting requirements or deferential review
standards, and (3) to authorize congressional overrides of judicial decisions striking down federal
legislation. As we emphasize, some disempowering proposals specifically target the Supreme
Court, while others would apply to lower courts as well. Some would insulate broad categories of
legislation from judicial review; others would limit judicial power only with respect to specifically
identified issues.

We consider the extent to which such proposals would affect the Supreme Court’s role, or
that of the judiciary as a whole, in relation to the other branches of government in the resolution
of major social, political, and cultural issues. We also highlight the counterarguments advanced by
those who defend the existing role of the Court in our constitutional system. Among other
concerns, critics of proposals to disempower the courts worry that such reforms might undermine
protections for individual rights, particularly minority rights, or that as more constitutional
mterpretation is performed by the political branches, the law could become less settled or reflect
less well-reasoned constitutional decision-making. Critics also emphasize that dissmpowerment
reforms could undermine the rule of law by eliminating the courts’ role in ensuring officials’
accountability. Some also question whether courts necessarily operate in ways that are
antidemocratic.!!

Our discussion is predominantly analytical. We do not purport to resolve the fundamental
questions of democratic and political theory that any substantial disempowering of the courts
would raise. Instead, we analyze the extent to which the various proposals to disempower the
courts would in fact realize their stated goals. We also identify some of the potential costs of
various proposals, including from the perspective of those who emphasize the importance of the
courts in protecting individual rights, federalism, or other constitutional values and structures.
Finally, we discuss the constitutional issues to which leading proposals would give rise and
evaluate whether the proposals could be achieved without constitutional amendment. Given the
importance of concerns about the Court’s power in relation to the elected branches—and given the
relative lack of attention disempowering proposals have received compared to some of the other
reforms discussed in this Report—a key aim of this Chapter is to inform future public debate on
these topics.



L Proposals to Restrict the Supreme Court’s Jurisdiction

One set of proposals to reduce the power of the Supreme Court involves limiting the
Court’s jurisdiction. Over the last fifty years, various members of Congress have proposed bills
that would strip the jurisdiction of the Supreme Court—sometimes in conjunction with the
jurisdiction of other courts—to rule on the constitutionality of anti-abortion legislation,'? school
prayer,'® the Affordable Care Act,'* prohibitions against pornography,'® local mandates to recite
the Pledge of Allegiance,'® and the now-invalidated Defense of Marriage Act.!” Proponents of
such jurisdiction-stripping measures may hope that limiting the Court’s power in this way would
shift control over affected public policies to the political and democratic processes.

Jurisdiction stripping has long been a topic of debate among legal academics as well, and
it has drawn new attention in the last few years. For example, one commentator recently suggested
that Congress might use jurisdiction stripping to protect specific legislation, such as a hypothetical
federal wealth tax, from judicial invalidation.!® Others have proposed jurisdiction stripping as a
general means of disempowering the Court and shifting authority to more democratically
accountable institutions.! Jurisdiction stripping is also a mechanism that has been used in other
countries to make apex courts more politically accountable.?’

Though the academic debate has been robust and illuminating, no recent commentator has
offered a programmatic blueprint for jurisdiction stripping. In the analysis that follows, putting
aside issues involving the correctness of the Supreme Court’s substantive interpretation of the
Constitution, we provide a brief historical background concerning congressional efforts to strip
courts of their jurisdiction, an evaluation of various types of jurisdiction-stripping proposals, and
an assessment of the constitutionality of jurisdiction stripping in its various forms.

At bottom, it 1s Commissioners’ view that one cannot assess the constitutionality of
jurisdiction stripping in the abstract. Congress has some power to impose limits on the appellate
jurisdiction of the Supreme Court. However, the extent of that power is unclear, and the
constitutionality of specific proposals would depend upon their particularities. The Commission
does not have a firm view on the overall merits of jurisdiction stripping, but we are skeptical that
the aim of promoting more democratically accountable control of public policy can be achieved
solely by limiting the jurisdiction of the Supreme Court.

A. Constitutional and Historical Background

The Constitution undisputedly gives Congress power to grant and withhold federal judicial
jurisdiction, though the precise scope of that power is much debated. Article III of the Constitution
vests the Supreme Court with “original” jurisdiction in a small category of cases. Article III then
specifies that “[1]n all the other Cases before mentioned, the supreme Court shall have appellate
Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the
Congress shall make.”?! Although the scope of Congress’s power under the Exceptions Clause has
never been settled definitively, Congress always has made some exceptions to the Court’s
appellate jurisdiction. The 1789 Judiciary Act, for example, made no provision for Supreme Court
review of criminal cases tried in the lower federal courts.



The Constitution also contemplates broad congressional power to determine and adjust the
jurisdiction of the lower federal courts. As the result of a deliberate compromise at the
Constitutional Convention, Article IIT authorizes Congress to create lower federal courts but does
not require it to do so. It provides instead that “[t]he judicial Power of the United States, shall be
vested in one supreme Court, and in such inferior Courts as the Congress may from time to time
ordain and establish.”?? This language has always been understood to authorize Congress to create
or not create lower courts, and to vest the lower courts with less jurisdiction than the maximum
amount that Article III would permit.

In the 1789 Judiciary Act, Congress accepted the Constitution’s invitation to create lower
federal courts, and gave them broad jurisdiction, but also imposed significant limitations. For
example, the Act included jurisdictional dollar-amount requirements not only for cases brought by
parties from different states (what is known as diversity jurisdiction), but also for civil actions
brought by the United States.”® The First Judiciary Act also omitted any general grant of
jurisdiction for lower federal courts to address suits arising under the Constitution, laws, and
treaties of the United States. Such cases could be filed only if they happened to fall within other
more specific grants of jurisdiction, which many did not.

From the beginning, moreover, the federal courts’ exercise of their jurisdiction conferred
by Congress provoked occasional controversy and calls for statutory revision. In the early decades
of constitutional history, contention surrounded the Supreme Court’s appellate jurisdiction under
Section 25 of the 1789 Judiciary Act to review the decisions of state supreme courts. Throughout
the Antebellum Era, a number of states and state courts objected that Supreme Court review of
state court decisions was incompatible with the partial sovereignty of states and their institutions
as guaranteed by the Constitution. In 1831, the House Judiciary Committee reported out a bill that
would have stripped the Supreme Court’s jurisdiction to review state court judgments, but that
measure failed on the floor amid concerns about asserted state authority to nullify Acts of
Congress.?*

Following the Civil War, fearing that the Supreme Court might invalidate the Military
Reconstruction Act,”® Congress enacted a statute depriving the Court of appellate jurisdiction over
a pending habeas corpus case that presented important constitutional questions concerning
Reconstruction. The Court upheld this deprivation of its appellate jurisdiction in Ex parte
McCardle, and thus did not resolve the constitutional questions about jurisdiction stripping.?®
However, in upholding this jurisdiction-stripping statute, the Court’s view of Congress’s power
remained ambiguous. The Court noted that although Congress had eliminated one avenue for
parties to bring their challenges to the Military Reconstruction Act to the Court, it had potentially
left open another avenue that could be used in future cases.

In another case from the Reconstruction Era, United States v. Klein, the Supreme Court
mvalidated a statute that made it harder for pardoned rebels to receive compensation from the
United States.?” Formally, the statute directed both the Court of Claims and the Supreme Court to
dismiss “for want of jurisdiction” certain claims against the United States in which a party relied
on a presidential pardon to establish proof of loyalty during the Civil War. The Court issued an
opinion whose rationale, to this day, has inspired uncertainty and debate. It held that a statute that
confers Supreme Court jurisdiction up to “a given point” in a case, but then requires the Court to
dismiss that case “when it ascertains that a certain state of things exists,” and 1s “not an exercise



of the acknowledged power of Congress to make exceptions and prescribe regulations to the
appellate power.””?® In other words, limits exist on Congress’s power to make exceptions, though
there 1s debate about what these limits are.

Congress enacted a small spate of legislation restricting the jurisdiction of the federal courts
during the 1930s, primarily to limit the remedies federal courts could issue for violations of the
law. The Norris-LaGuardia Act of 1932 sharply limited the capacity of “the courts of the United
States” to issue injunctions “in a case involving or growing out of a labor dispute.”” The Supreme
Court upheld that restriction against a constitutional challenge in Laufv. E.G. Shinner & Co.>° The
Johnson Act of 1934 stripped the federal courts of jurisdiction to enjoin state orders fixing rates
for public utilities whenever certain conditions are satisfied, including where “[a] plain, speedy
and efficient remedy” for illegality was available in state court.’! The Tax Injunction Act of 1937
similarly provided that “[t]he district courts shall not enjoin, suspend or restrain the assessment,
levy or collection of any tax under State law where a plain, speedy and efficient remedy may be
had in the courts of such State.”3?

Since at least the 1950s, members of Congress regularly have mtroduced legislation that
would strip the Supreme Court, the lower federal courts, or both of jurisdiction to resolve particular
hotly contested and politically salient constitutional issues. Only one of these proposals, the
Military Commissions Act of 2006, has ever been enacted into law (and that statute was
subsequently invalidated, as noted below). In the 1950s, Congress gave serious consideration to
bills that would have restricted the Supreme Court’s jurisdiction to review challenges to national-
security legislation.?® In the 1970s, a number of proposals sought to limit federal jurisdiction to
order busing as a remedy for school segregation.>* The 1980s witnessed repeated failed proposals
to limit federal jurisdiction over challenges to abortion restrictions and school prayer.>®> In 2004,
the House of Representatives enacted bills that would have deprived both the lower federal courts
and the Supreme Court of jurisdiction over suits challenging Congress’s 1996 Defense of Marriage
Act,*® as well as over suits against laws requiring students to recite the Pledge of Allegiance in
school.*” But those measures died in the Senate. In more recent years, members of Congress have
mtroduced jurisdiction-stripping legislation mvolving abortion, religious liberty, and other
matters.

In 1996, the Antiterrorism and Effective Death Penalty Act (AEDPA) withdrew the
Supreme Court’s certiorari jurisdiction to review decisions by the federal courts of appeals denying
prisoners convicted by state courts the permission to file second or “successive” petitions for
federal writs of habeas corpus.*® The Court upheld that limitation in Felker v. Turpin.>® In doing
so, however, it emphasized that the AEDPA provision curbing the Court’s certiorari jurisdiction
did not deprive it of jurisdiction to consider original petitions for habeas. AEDPA would “inform”
its consideration of such petitions, the Court said, but not exert a preclusive effect.

The Detainee Treatment Act of 2005, as amended by the Military Commissions Act of
2006, purported to strip all courts of the United States, including the Supreme Court, of habeas
corpus jurisdiction in all cases brought by noncitizens being detained as enemy combatants.
(Congress instead tried to provide a substitute for habeas corpus: providing the D.C. Circuit with
limited review of detention decisions made by non-Article III military tribunals.) But the Supreme
Court held in Boumediene v. Bush*® that the withdrawal of habeas jurisdiction violated the
Suspension Clause of Article I, Section 9 of the Constitution, which provides that “[t]he Privilege



of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or
Invasion the public Safety may require it.”*! The Court did not opine on jurisdiction stripping
outside of the habeas context.

Overall, the Constitution gives Congress power to limit the Supreme Court’s appellate
jurisdiction. This was the conclusion of the various experts who testified before this Commission
on the issue.*> However, Congress’s jurisdiction-stripping power is not unlimited, and neither the
Court’s jurisprudence nor past practice fully defines its reach or scope. Thus, the constitutionality
and policy merits or demerits of jurisdiction-stripping proposals are contingent on the proposals’
details. We evaluate those details below.

B. Evaluation of Current Jurisdiction-Stripping Proposals

In this Section, we consider proposals to strip courts of their jurisdiction to review the
constitutionality of executive and legislative enactments. We necessarily take a selective approach,
given the many possible kinds of jurisdiction-stripping measures. We focus mostly on issue-
specific jurisdiction-stripping legislation—Ilegislation that seeks to disempower courts from ruling
on a specific law or type of law. Examples include proposals that would bar jurisdiction over
challenges to a wealth tax or to a law regulating abortion. We omit discussion of uncontroversial
general jurisdiction-stripping bills, such as those that exclude relatively unimportant cases (as
measured by dollar amount, for example) from the federal courts. We do consider general
jurisdiction-stripping efforts insofar as they would seek to disempower the federal courts’ authority
to declare legislation unconstitutional, and thereby to decrease the courts’ power relative to other
mnstitutions of government.

In evaluating jurisdiction stripping, we also differentiate among proposals based on the
courts they would affect: Some proposals would restrict the appellate jurisdiction of the Supreme
Court alone, while leaving lower court jurisdiction intact. Others would withdraw jurisdiction from
all federal courts, including the district courts and courts of appeals, while leaving state court
jurisdiction intact. Still others would withdraw jurisdiction not only from the Supreme Court, but
also from all other federal and state courts. The merits and consequences of each type of proposal
would differ, as we explain.

To organize our analysis, we begin by considering the goals of jurisdiction-stripping
proposals and the proposals’ likely efficacy in achieving those goals. We then consider the
consequences that successfully implementing the proposals might have for the functioning of the
constitutional system.** We defer consideration of the constitutional issues that their enactment
would present until Section I.C. We do not evaluate the specific policy goals that any jurisdiction-
stripping proposal might serve. Jurisdiction stripping has no inherent partisan valence and could
be utilized to serve the ideological goals of nearly any constituency with the political capacity to
enact 1t.

1. Goals and Efficacy

Most prominent jurisdiction-stripping proposals today would shield specific, substantively
defined issues, legislation, or policies from judicial review by the Supreme Court, by all federal
courts, or by all federal and state courts. The goals of such proposals are overwhelmingly



substantive in nature—to protect the particular laws in question from judicial invalidation.
Nevertheless, proposals to curb judicial jurisdiction can also have more abstract goals, involving
the redistribution of decision-making authority within our scheme of government. More
specifically, some proponents of jurisdiction stripping regard it as a means of promoting greater
democratic accountability by transferring power from the Supreme Court to more democratically
responsive institutions.**

The Commission does not take a position on the desirability of any particular substantive
proposal. These issues are ones over which Commissioners disagree. However, in analyzing the
issue of jurisdiction stripping, we are skeptical that jurisdiction stripping could promote
meaningful democratic accountability if Congress were to restrict the appellate jurisdiction of the
Supreme Court alone.

The reallocation of authority would be most dramatic if Congress were to strip jurisdiction
from all courts, including state as well as federal courts, to entertain constitutional challenges to
particular substantive legislation. In foreclosing all judicial review of legislation, Congress might
be viewed as effectively claiming authority to determine that any covered statutes—such as one
imposing a wealth tax or those banning abortions—were constitutionally valid. Proponents of such
legislation, moreover, would likely defend it as enhancing political democracy and accountability
by enabling Congress, as a democratically accountable institution, to authoritatively resolve a
constitutional issue about which reasonable minds could be expected to differ.*

However, the ability of issue-specific jurisdiction-stripping legislation to promote political
democracy seems by definition limited, since legislation of this kind would still leave
responsibility for the overwhelming bulk of constitutional interpretation in the courts. Similarly,
general jurisdiction-stripping bills that affect a smaller subset of courts rather than the full set of
federal and state courts would have limited effect in enhancing democratic accountability in the
domain of constitutional interpretation.

Measures that would restrict the appellate jurisdiction of the Supreme Court alone, for
example, would not straightforwardly transfer interpretive authority from the judiciary to Congress
or to any other democratically accountable institution. They would instead reallocate power from
the Supreme Court to the lower courts. We cannot discern any benefits of precluding Supreme
Court jurisdiction over specific constitutional questions that remain subject to decision by the
lower courts. Precluding Supreme Court review alone would do little or nothing to enhance
political democracy. Nor would it advance interests in justice or accuracy to permit different courts
to 1ssue incompatible rulings on the same substantive constitutional issue with no possibility of
Supreme Court review.

Proposals that would withdraw jurisdiction from all federal courts but allow continued
adjudication of a constitutional issue in the state courts might more plausibly aspire to promote a
democracy-enhancing goal. They would leave responsibility for constitutional decisions in the
hands of state judges who are, in many instances, democratically elected or otherwise amenable to
the influence of public opinion. By contrast, Article III of the federal Constitution seeks to insulate
federal judges from political influence through guarantees of life tenure and protection against
salary reduction.



We are uncertain, however, about the precise extent to which a transfer of adjudicative
power from federal to state courts would enhance the influence of political majorities over the
resolution of constitutional issues. To reach such a conclusion would require resolution of myriad
empirical and normative issues. State court judges would remain bound by the Supremacy Clause,
but it is not clear whether state court judges would be bound by preexisting Supreme Court
precedents speaking to the constitutional question over which Congress had precluded formal
Supreme Court review. If state courts found that prior Supreme Court precedents tied their hands,
then this sort of jurisdiction stripping would be limited as a means of promoting democratization
of authority over constitutional interpretation. An unintended effect might even be to freeze in
place the Supreme Court doctrine on the books at the time of the jurisdiction stripping.

Proposals that would strip the jurisdiction of all courts to rule on the constitutionality of
federal (and possibly also state) legislation would undoubtedly have a major effect in allowing
Congress and state legislatures to insulate their preferences and judgments of constitutional
validity from judicial review. Whether congressional preclusion of all judicial review of specific
legislation or policies could fairly be described as injecting political accountability into the process
of constitutional interpretation would depend on (a) whether Congress actually purported to
conclude that the legislation or policies that it shielded from judicial review were constitutionally
valid and (b), if so, whether it took its responsibilities to apply and interpret the Constitution
seriously. Some commentators believe that legislatures in countries that do not have judicial
review discharge their responsibilities to protect individual rights with 1mpressive
conscientiousness.*® It is also imaginable, however, that legislation precluding all judicial
challenges to particular statutes or programs could have the purpose and effect of undermining
constitutional rights, because Congress and state legislatures might not feel bound to protect them.

2. Consequences for the Functioning of the Federal System

The systemic consequences of jurisdiction-stripping legislation would similarly depend on
the details of any particular measure that Congress might adopt. Legislation that withdrew
appellate jurisdiction from the Supreme Court but retained jurisdiction in the lower federal courts
and in state courts would obviously diminish the capacity of the Supreme Court to ensure
uniformity in constitutional interpretation (and consistency in constitutional outcomes) across
federal courts of appeals and state supreme courts. The courts of appeals and state supreme courts
could become the courts of last resort with respect to the constitutional status of federal legislation.
Thus, a federal statute could be held constitutional by one circuit and unconstitutional by another,
with no apex court to resolve the circuit split. We would regard this resulting lack of uniformity
on matters of great political or constitutional salience as a significant cost.

In some cases, moreover, the absence of opportunity for appeal to the Supreme Court could
result in a single lower court having the capacity to utter the last, controlling word on an important
constitutional issue. This result would occur if, for example, a court of appeals upheld a nationwide
mnjunction against the enforcement of a federal statute or policy based on a constitutional ruling.
Partial jurisdiction stripping would thus empower the lower courts.

A statute that simultaneously withdrew jurisdiction from both the Supreme Court and the
lower federal courts could have similar effects in producing unreconciled disagreements among
state courts about important constitutional issues, leading to variation in the U.S. Constitution’s



reach and effects. Furthermore, many courts have concluded that state courts lack the power to
issue injunctions against federal officials, which would contribute to further disagreement and
tension.*’

A jurisdiction-stripping statute that bars state as well as federal courts from exercising
jurisdiction over constitutional challenges to legislation would have even further-reaching
systemic consequences. Whether by accident or design, it would impliedly reject longstanding
assumptions about what it means to possess a constitutional right in the United States. More
specifically, it would make rights more dependent on legislative exposition, a task that legislatures
may not currently be well-positioned to undertake. Legislatures are not currently adept at
anticipating all possible future applications of a statute and crafting exceptions for cases that would
present constitutional difficulties. It is possible that legislatures might enhance their relevant skills
and resources if courts no longer played such a dominant role, for example by expanding legal
staff dedicated to constitutional analysis. To the extent that jurisdiction stripping reflects
majoritarian impulses while depriving individuals of any right to seek redress in court, it might
also make it harder for minorities to vindicate individual rights that, in some instances, are essential
to constitutional democracy itself.

A final systemic consequence that merits consideration is the extent to which a particular
jurisdiction-stripping measure would tend to contribute to partisan polarization and institutional
instability.*® There is little empirical data on this point.** One might worry that the turn by transient
majorities in Congress to jurisdiction stripping to insulate their preferred policy objectives from
judicial scrutiny could give rise to escalating jurisdiction stripping and ultimately to serious abuses
of power. Against this worry, it might be argued that the fact that Congress has long had this tool
at its disposal and has used it infrequently suggests this concern is more hypothetical than real.
However, we cannot rule out the possibility that in the current era, lawmakers might resort to
jurisdiction stripping with increasing frequency in partisan political struggles.

C. The Constitutional Permissibility of Jurisdiction Stripping

Debates about the constitutional limits on Congress’s power to restrict the jurisdiction of
the Supreme Court, the lower federal courts, and the state courts have generated an enormous
literature that was described decades ago as already “choking on redundancy.”® Here we can do
no more than highlight some areas of virtual consensus among scholars and identify some of the
issues that different types of jurisdiction-stripping legislation would pose.

1. Sources of Congress’s Regulatory Power

In order to enact jurisdiction-stripping legislation, Congress must be able to point to a
specific source of authority within the Constitution. Insofar as legislation restricting the appellate
jurisdiction of the Supreme Court is concerned, power would come from the Exceptions Clause,
as discussed in Section I.A, possibly in conjunction with the Necessary and Proper Clause.’!

Where jurisdiction-stripping legislation also extends to the lower federal courts, a prima
facie source of authority lies in Article III’s Judicial Vesting Clause, which provides that Congress
“may from time to time ordain and establish” tribunals “inferior” to the Supreme Court.’?
Traditional understandings hold that the power to create lower courts includes a power to prescribe



and limit their jurisdiction. If a further source of authority were needed, the Necessary and Proper
Clause may provide it.

Insofar as Congress might seek to restrict state court jurisdiction in conjunction with a
restriction on the appellate jurisdiction of the Supreme Court, its authority would rest solely on the
Necessary and Proper Clause. Congress could deprive the state courts of jurisdiction to entertain a
constitutional challenge to state or federal legislation only if doing so was “necessary and proper
for carrying into Execution” one of the powers of the federal government,” which presumably
would include making effective or viable Congress’s restraints on the Court’s appellate
jurisdiction.

Finally, we note that jurisdiction-stripping legislation might have a spillover impact on the
Supreme Court’s original jurisdiction. Because the Supreme Court’s Article III original
jurisdiction extends to cases “in which a State shall be [a] Party,” any case brought by a state could
potentially be filed under the Court’s original jurisdiction.’* For instance, the landmark voting
rights case of South Carolina v. Katzenbach,>® which upheld the Voting Rights Act against a broad
constitutional challenge, was brought within the Court’s original jurisdiction. We note that states
have filed several high-profile challenges to federal policies in recent years.”® While few of these
challenges have been brought as original jurisdiction suits, the practice could take on more
importance if politically salient jurisdiction-stripping legislation were enacted. The prospect of
states filing original actions is significant partly because it is questionable whether Congress can
restrict the original jurisdiction of the Supreme Court; the Article III exceptions power does not
extend to Supreme Court original jurisdiction. Although the current original jurisdiction statute
does not authorize the full extent of jurisdiction that the Article ITI appears to contemplate, some
Justices and commenters have expressed doubts about Congress’s capacity to confine the Court’s
original jurisdiction short of its constitutionally specified bounds.’” In other words, original
jurisdiction could potentially be an important loophole in many jurisdiction-stripping proposals.

2. Sources of Limitations on Congress’s Jurisdiction-Stripping Power

For analytical purposes, it 1s helpful to distinguish two kinds of limitations on Congress’s
powers to restrict the jurisdiction of the Supreme Court, the lower federal courts, and other courts.
One category includes limitations that are inherent in, or “internal” to, Article III’s grant of
jurisdiction-limiting powers to Congress. Another category of limitations arises from
constitutional provisions that circumscribe congressional power by creating individual rights. In
scholarly literature, such limits are often referred to as “external” limits on congressional power.

a. Limits that Are “Internal” to Article III

It 1s difficult to i1dentify specific examples of clear and noncontroversial internal limits,
because each possible limit is much debated among scholars. That said, it is easy to give general
examples that illustrate the idea. In perhaps the best-known example, Professor Henry M. Hart,
Jr., argued that the Constitution’s provision that “the judicial Power of the United States shall be
vested in one supreme Court” establishes an implicit limit, internal to Article III, on Congress’s
power to make exceptions to the Court’s appellate jurisdiction.’® Constitutionally authorized
restrictions, Hart maintained, cannot go so far as to “destroy the essential role of the Supreme
Court in the constitutional plan.” To offer an illustration of this concern, a statute that limited the
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Court’s appellate jurisdiction to cases presenting issues of statutory interpretation only—and thus
excluded all constitutional 1ssues—might be thought to destroy the Court’s essential role and thus
overreach Congress’s power under the Exceptions Clause. We note, however, that some scholars
and commentators appear unpersuaded by Hart’s argument on this point.”

In another controversial example, some have argued that a jurisdiction-limiting statute
would exceed Congress’s powers if it were enacted for constitutionally forbidden purposes,
whatever those might be.® Whether such an inquiry into purpose is appropriate is a subject of
debate. Ex parte McCardle contains a dictum clearly precluding the inquiry. In response to the
argument that Congress had withdrawn the Court’s appellate jurisdiction for the forbidden purpose
of preventing the enforcement of a constitutional right, the Court answered that “[w]e are not at
liberty to inquire into the motives of the legislature.”! But there is arguably language in United
States v. Klein that supports the inquiry into forbidden purposes; there, the Court states that
jurisdiction-stripping legislation that is enacted “as a means to an end” that is not constitutionally
valid “is not an exercise of the acknowledged power of Congress to make exceptions . . . to the
appellate power.”®> In addition, Supreme Court decisions in the twentieth and twenty-first
centuries have made legislative motives relevant to the assessment of statutes’ constitutional
validity under a broad range of other constitutional provisions, such as the First Amendment.®* In
light of those decisions, it is arguable that motive-based analysis could now be invoked.

b. Limits that Are “External” to Article III

No one doubts that rights under some provisions of the Constitution define limits on
Congress’s power to restrict the jurisdiction of the Supreme Court and also that of other courts. In
Boumediene v. Bush, the Supreme Court affirmed that the Suspension Clause constitutes a rights-
based, external limit on congressional power to curb judicial jurisdiction over petitions for the writ
of habeas corpus.* Although Boumediene was decided by a narrowly divided Court, it should be
uncontroversial to say that a statute stripping jurisdiction over suits brought by racial minorities or
adherents of a particular religion or political party would violate constitutional guarantees against
discrimination.

In a much-celebrated contribution to the federal courts literature, Henry Hart argued that
jurisdiction-limiting legislation would violate the Due Process Clause if it removed all grants of
jurisdiction and all judicial remedies through which those rights might be vindicated, because a
law of that kind would effectively destroy constitutional rights. According to Hart, it would be
“monstrous 1llogic” to construe Congress’s power to limit jurisdiction and withhold judicial
remedies as a de facto power to destroy constitutional rights.®® But there is little case law or other
authority identifying where exactly the lines between the permissible and the impermissible are
drawn.

Hart did not believe—and the Supreme Court has denied—that the Constitution guarantees
an individually effective remedy in court to every person whose constitutional rights are violated.
Hart’s concern about the nullification of rights appears to have involved systemic effects, such as
those of imagined legislation that would make it impossible for anyone ever to judicially vindicate
a particular constitutional right at all. But Hart again did not attempt line drawing of his own and
ultimately equivocated even with regard to the question of whether and when a total deprivation
of jurisdiction and remedies to enforce a right might violate the Constitution. “The multiplicity of
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remedies, and the fact that Congress has seldom if ever tried to take them all away, has prevented
the issue from ever being squarely presented,” he wrote.5

3. The Constitutionality of Particular Jurisdiction-Curbing Proposals

Attempting to apply the principles delineated above—many of which, as we
acknowledged, are disputed anyway—to all of the specific types of jurisdiction-curbing legislation
that Congress might enact would be infeasible. Instead, we analyze some of the general issues that
would arise from jurisdiction-curbing legislation within each of three categories that we
distinguished at the outset of Section I.B: First, we consider proposals that would restrict the
appellate jurisdiction of the Supreme Court alone, while leaving lower court jurisdiction intact.
Second, we consider proposals that would withdraw jurisdiction from all federal courts, while
leaving state court jurisdiction intact. Finally, we consider proposals that would withdraw
jurisdiction from all federal and state courts, including the Supreme Court, to rule on the
constitutionality of federal (and possibly also state) legislation.

a. Restricting the Jurisdiction of Only the Supreme Court

If Congress were to withdraw the appellate jurisdiction of the Supreme Court over a class
of cases—such as those challenging the constitutionality of a wealth tax or of prohibitions against
abortion—while allowing challenges to be litigated in other courts, including federal district courts
and courts of appeals, challengers would likely argue that the restriction overstepped congressional
power under the Exceptions Clause by precluding the Court from performing a function essential
to its status as the nation’s “one supreme Court.” The argument would be that the Court is deprived
of an aspect of its “supreme” status when it 1s denied the opportunity to pronounce authoritatively
on a justiciable issue with respect to which the decisions of lower courts may diverge and might
even (from the Court’s perspective) err egregiously.®’ Proponents of this argument could
acknowledge Congress’s authority to withdraw rights to de novo appellate review by the Supreme
Court, but insist that the Court must retain some minimal capacity to correct clear lower court
errors—capacity that traditionally existed through “discretionary writs, such as mandamus, habeas
corpus, and prohibition.”®®

When the Supreme Court confronted a statute that deprived it of appellate jurisdiction over
a narrow class of court of appeals decisions in the habeas corpus case of Felker v. Turpin, the
Court upheld the statute, but it emphasized—as it had more than a century earlier in Ex parte
McCardle®—that it retained jurisdiction to oversee the courts of appeals by entertaining original
applications for the writ.”” As a result, there appears to be no squarely on-point precedent deciding
whether Congress could more categorically strip the Supreme Court of all jurisdiction over a
particular issue or set of issues that the lower courts could continue to decide. Perhaps the only
clear conclusion is this: a total preclusion of all opportunity for Supreme Court oversight of lower
court decisions involving specific issues, statutes, or policies would run a greater risk of judicial
mvalidation than a less-than-total preclusion.

b. Restricting the Jurisdiction of All Federal Courts, But Not State Courts

There also appears to be no authoritative ruling and no consensus among scholars on the
permissibility of Congress’s stripping all federal courts of jurisdiction over a class of cases—which
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again might be cases challenging the constitutionality of a wealth tax or prohibitions against
abortion—while permitting those specified issues to be litigated in the state courts. Reviving an
argument that Justice Joseph Story advanced in the iconic case of Martin v. Hunter’s Lessee,”! one
prominent modern commentator has argued energetically that legislation of this kind would violate
the provision of Article III, Section 2, Clause 1 that “[t]he judicial Power [of the United States]
shall extend fo all Cases, in Law and Equity, arising under this Constitution, the Laws of the
United States, and Treaties made, or which shall be made, under their Authority.”’?> This
principally text-based argument acknowledges that the Exceptions Clause permits elimination of
the Supreme Court’s appellate jurisdiction in cases “arising under” federal law if and only if they
are subject to the jurisdiction of the lower federal courts. Similarly, Congress can divest the lower
federal courts of jurisdiction over cases presenting federal questions that remain within the
Supreme Court’s appellate jurisdiction to review state court judgments. But, the argument
maintains, Congress cannot simultaneously preclude the exercise of jurisdiction by both the
Supreme Court and the lower federal courts in cases arising under the Constitution, laws, and
treaties of the United States.

Other distinguished modern scholars have disagreed with this argument on both originalist
and precedent-based grounds.”” Among other arguments, they maintain that Article III’s provision
that the judicial power shall extend to “all cases” under the Constitution serves mainly to clarify
that Congress can provide for federal jurisdiction over both civil and criminal actions if it chooses
to do so.”

c. Restricting the Jurisdiction of All Courts, Including State Courts

Simultaneous preclusion of jurisdiction by all courts to consider challenges to the
constitutional validity of legislation would present a plethora of serious constitutional issues.
Among other things, because a statute precluding all judicial jurisdiction would necessarily be
mvalid if a preclusion of all federal jurisdiction would be invalid, the grounds for constitutional
objection cumulate as the scope of an attempted issue-specific preclusion of judicial review
expands. Here we 1dentify a few of the distinctive issues that a preclusion of all judicial jurisdiction
would present, though without pretense of exhaustive treatment.

If Congress sought to deprive state courts of jurisdiction to rule on challenges to the
constitutional validity of state legislation under the U.S. Constitution, there would be a serious
question about the source of Congress’s authority to do so. It is not obvious that a federal statute
divesting state courts of jurisdiction to rule on the constitutionality of state legislation, for purposes
other than granting exclusive jurisdiction to the federal courts, would be “necessary and proper”
for carrying any federal power into execution.

If Congress sought to deprive all courts of jurisdiction to rule on the constitutional validity
of federal legislation, a similar question would arise about the source of Congress’s power. It might
be argued that legislation of this kind would be “necessary and proper” to implement whatever
substantive power supported the enactment of the federal legislation that Congress sought to shield
from judicial scrutiny—for example, a statute imposing a wealth tax or barring abortions. But that
conclusion would be disputable. The Necessary and Proper Clause, and the doctrine interpreting
it, leave room for an argument that a categorical bar on judicial challenges to arguably
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unconstitutional legislation is not necessary and proper because of its adverse impact on
constitutional rights.

Depending on the details of any particular measure that Congress might enact, rights-based
restrictions on congressional authority would likely come into play, as well. The restrictions would
perhaps be plainest if Congress sought to provide for coercive enforcement of a statute by the
courts while purporting to withdraw judicial jurisdiction to entertain constitutional objections to
the statute that courts were charged with enforcing. Consider, for example, if a doctor were
prosecuted for violating a statute that forbade performing abortions, or a taxpayer were prosecuted
for refusing to pay a wealth tax. If Congress purported to bar a court from entertaining defenses
that the abortion prohibition or the wealth tax were unconstitutional, the doctor or the taxpayer
would have a more than colorable argument that the “jurisdictional” statute violated the Due
Process Clause or otherwise intruded on the courts’ exercise of an irreducibly judicial function.

d. Conclusion on Constitutionality

Given the Exceptions Clause, Congress undoubtedly has some capacity to disempower the
Supreme Court by restricting its jurisdiction if Congress should choose to do so. But the precise
scope of congressional power is uncertain. Moreover, even if we were prepared to make
conclusions about the proper resolution of disputed issues, the requisite judgments would depend
on the fine-grained details of particular proposals. That said, we offer three general conclusions:
First, congressional legislation aimed at disempowering the Supreme Court by limiting its
jurisdiction to resolve particular constitutional issues would likely trigger constitutional
challenges. Second, depending on the precise form that jurisdiction-limiting legislation might take,
the Supreme Court could plausibly find some of the possible challenges to be meritorious. Third,
the more that jurisdiction-limiting legislation leaves open alternative avenues for judicial
enforcement—such as through state courts and lower federal courts—the more likely it is to
survive constitutional challenges. However, leaving open alternative avenues for judicial
enforcement might also hinder jurisdiction-stripping legislation from achieving the ends that its
proponents would wish to realize.

II. Proposals for Supermajority Rules or Deference Rules at the Supreme Court

A second way to reduce the Supreme Court’s power to invalidate legislative enactments
on the ground that they violate the Constitution would be to impose a supermajority voting
requirement on its decisions or, alternatively, to require the Court to apply a deferential standard
of review to actions of the elected branches in constitutional cases. Although proposals for
supermajority voting at the Court would, like other proposals discussed in this Chapter, tend to
shift power from the Court to the elected branches, they focus specifically on the perceived
problem of having narrow majorities at the Court decide major questions. These proposals
therefore still leave the Court as the ultimate authority over constitutional matters.

The U.S. Supreme Court, like most of the world’s multimember courts,”” decides cases by
simple majority vote. This decision-making rule is not expressly set forth in the Constitution or a
federal statute; rather, it is a longstanding norm in how the Court operates. As discussed below, at
times throughout U.S. history, proposals have been made in Congress to prescribe a supermajority
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voting rule for the Court. Shortly after the Civil War, one such proposal passed the House of
Representatives. Several modern scholars have suggested that the practice of simple majority
voting at the Court should be reconsidered, particularly for constitutional cases. A number of high
courts (notably in Mexico and South Korea) operate under a supermajority requirement for
constitutional adjudication, as do the highest courts of a few U.S. states.

Proposals for supermajority voting rest on several distinct justifications. One is that, as a
general matter, supermajority rules improve decision-making by enhancing deliberation and
consensus, leading on balance to superior outcomes.’® A second ground, invoked specifically with
reference to the U.S. Supreme Court, is that the Court has resolved too many disputed
constitutional issues by narrow 5-4 majorities, particularly in the modern era.”” This observation
sometimes centers specifically on the Court’s perceived willingness to overturn acts of Congress,
while other times it is raised more generally about the Court’s resolution of disputed matters of
social policy.

A related proposal 1s for Congress to impose on the Court a more deferential standard of
review in constitutional cases. Congress could provide by statute that the Court shall not invalidate
legislation (or other government action) unless the Justices conclude that it is clearly
unconstitutional (or some similar standard). Like supermajority voting, this reform would have the
purpose of reducing the Court’s propensity to invalidate acts of Congress or acts of the political
branches and the states more generally.”®

This Part provides an overview of supermajority voting and deferential standards of review
as potential reforms. It begins with a historical and comparative look at proposals advanced at
earlier times in U.S. history and approaches adopted in foreign and state courts. It next considers
the advantages and potential drawbacks of a supermajority decision-making rule, as well as the
feasibility of particular approaches to implementation. Finally, this Part concludes by examining
Congress’s power under the Constitution to impose supermajority rules or deferential standards of
review on the Court.

A. Historical and Comparative Context

When the U.S. Supreme Court was first established in 1789, neither the Constitution nor
Congress in the 1789 Judiciary Act directly specified how its cases should be decided. In its early
years, the Court was often unanimous or nearly so, particularly under the leadership of Chief
Justice John Marshall (in office from 1801 to 1835). From the beginning, however, the Court
appears to have assumed that a simple majority vote was sufficient to determine its rulings—a
conclusion generally consistent with the practices of Anglo-American multimember courts of the
time.

The first proposal in Congress for a supermajority voting requirement for the Supreme
Court seems to have been made in 1823, and over sixty such proposals have been offered at various
times since then.”” During the Reconstruction Era, the Republican-controlled House of
Representatives passed a bill imposing a supermajority vote requirement for invalidating federal
legislation, but the Senate did not act on it In the 1920s, Idaho Senator William Borah made an
influential proposal:
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[I]n all suits now pending, or which may hereafter be pending, in the Supreme Court of the
United States, except cases affecting ambassadors, other public ministers, and consuls and
those in which a State shall be a party, where is drawn in question an Act of Congress on
the ground of repugnancy to the Constitution of the United States, at least seven members
of the court concur before pronouncing said law unconstitutional.®!

A more recent proposal, from 1967, encompassed rulings against both state and federal law:

The Supreme Court may not in any case hold that any provision of an Act of Congress, an
Act of the legislature of any State, or a constitution of a State is invalid because it violates
a provision of the Constitution of the United States unless at least six Justices of the
Supreme Court concur in that holding.®?

Many (perhaps all) of these proposals appear to have been reactions to particular rulings or lines
of rulings of the Court, or concerns about particular rulings the Court might issue. For example, in
the 1820s, members of Congress were principally concerned about Supreme Court decisions
invalidating state laws.®® After the Civil War, Congress worried that the Court might invalidate
Reconstruction legislation or even question the validity of the Fourteenth Amendment itself;
Senator Borah and his supporters were reacting to pro-business decisions issued by narrow
majorities of the Court in the early twentieth century.®

Although Congress never enacted a supermajority rule for Supreme Court voting, three
U.S. states adopted supermajority voting for their supreme courts in the early-twentieth century:
Ohio, North Dakota, and Nebraska. The North Dakota Constitution provides that the state supreme
court “shall not declare a legislative enactment unconstitutional unless at least four of the [five]
members of the court so decide.”® Similarly, the Nebraska Constitution provides: “No legislative
act shall be held unconstitutional except by the concurrence of five [of seven] judges.”®® A
scholarly examination of experience under these provisions suggests that they have not posed
significant operational difficulties.®” Ohio adopted a similar constitutional amendment in 1912,
which it repealed in 1968 after experiencing difficulties in practice.®®

Some courts outside of the United States operate under mandated supermajority voting
rules. According to a recent study, ten countries have a supermajority voting requirement for their
highest constitutional court.?? At least some of these countries have substantial experience with
constitutional litigation under supermajority rules. For example, South Korea adopted the current
version of its supermajority rule for its constitutional court in 1987, requiring the votes of six out
of nine Justices to find a statute unconstitutional. A study of the South Korean constitutional court
counted sixty-two cases from 1987 to 2016 decided by a 4-5 vote (that is, in which five, but not
more than five, justices thought the statute was unconstitutional), along with a substantial docket
of constitutional cases in which the votes were not so closely divided.?® The study does not suggest
significant tensions arising in Korean law or in the conduct of the court as a result of the
supermajority voting rule, although it identifies a few issues of implementation.”® Comparative
experience also indicates that a supermajority rule does not necessarily prevent a constitutional
court from issuing important rulings finding statutes to be unconstitutional. For example, Mexico’s
Supreme Court—despite operating under a rule generally requiring the vote of 8 of 11 Justices to
invalidate legislation—has issued a number of important rulings against the government.®?
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While the U.S. Congress has not enacted supermajority requirements, Congress has
imposed, or proposed to impose, deferential standards of judicial review on the federal courts
generally, albeit only as to particular issues or claims. For example, as discussed below, the
Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) imposed a deferential standard
of review on federal courts reviewing state court criminal convictions in habeas corpus
proceedings. But we are not aware of any statute that imposes a particular standard of review on
courts’ review of the constitutionality of federal statutes. As discussed below, the influential
nineteenth-century legal scholar James Bradley Thayer proposed a standard of clear
unconstitutionality before courts should invalidate statutes, though his proposal was principally
directed to courts themselves rather than as a legislative reform.*?

B. Evaluation of Supermajority Voting and Deference Requirements

In this Section, we consider proposals to require a supermajority vote for the Supreme
Court, and where relevant other federal and state courts, to invalidate laws or other actions by the
political branches on federal constitutional grounds. We revisit the goals of such proposals and
analyze how well supermajority voting proposals might achieve those goals. Of course, any effect
of supermajority voting requirements depends on the details of the proposal and its
implementation. We discuss the various policy details that any such proposals must spell out,
ranging from the courts for which supermajority voting is required, to the kinds of laws to which
supermajority voting is applied. We also consider the potential value of imposing a deferential
standard of review on courts in constitutional cases.

1. The Goal and Effects of Supermajority Voting and Deference Requirements

The principal goal of proposals that would require a supermajority for the Supreme Court
to declare legislation unconstitutional is to make it more difficult for the Court to strike down laws
by requiring broader agreement with the judgment of unconstitutionality than under a simple
majority rule. The principal substantive rationale supporting a higher bar for a finding of
unconstitutionality is the claim that the Court ought to be more deferential to lawmakers out of
respect for the constitutional judgments of the democratically elected representatives of the people.
In the view of advocates of these proposals, the Court is not sufficiently deferential to lawmakers
by historical standards; it is too prone to overturning laws and thwarting the outcomes of the
democratic process.”* Some proponents of these proposals view supermajority voting requirements
as a bright-line, readily enforceable means of approximating the kind of deference to legislative
judgment that James Bradley Thayer sought to achieve through a “rule of [judicial] administration”
under which courts would have invalidated legislation only in cases of “clear”
unconstitutionality.®

Some scholars also ground their support for supermajority voting on the greater likelihood
that the Court will reach correct constitutional decisions if a supermajority must agree that a law
is unconstitutional *® Supermajority requirements would, in their view, also enhance deliberation
and consensus-building among the Justices.’

Imposition of a deferential standard of judicial review for constitutional questions, such as
a requirement that Justices find a law to be clearly unconstitutional, has a similar objective of
reducing interference with decisions of the political branches. Requiring judges to subjectively
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measure the constitutionality of a law using a deferential standard makes it less likely that a court
will find the law unconstitutional. In the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA), Congress imposed a highly deferential standard of review on federal courts (in a
different context) that might offer a potential example; the statute prohibited federal courts from
granting federal habeas corpus relief to state criminal defendants unless the previous state court
adjudication of the claim was an “unreasonable application of clearly established federal law” or
based on an “unreasonable determination” of the facts.®® Congress could consider imposing a
similarly deferential standard on judicial review of legislation, which would make it harder for the
Supreme Court or other courts to find congressional legislation or other actions of the political
branches to be unconstitutional. Though Congress has occasionally imposed deferential standards
of review on statutory and other sub-constitutional questions of law,” requiring a more deferential
standard of review for constitutional questions has been quite uncommon.

A deferential standard of judicial review is functionally similar, but not identical, to a
supermajority vote requirement. As noted, a mandated deferential standard of review would
achieve greater deference than the status quo by requiring greater subjective certainty as to a law’s
unconstitutionality from each judge before voting to invalidate a law. But only a simple majority
of Justices would be required to vote in favor of unconstitutionality for a statute to be invalidated.
By comparison, a supermajority voting requirement is what some scholars call a “hard solution.”
100 1t would not require the Justices to adjust their subjective evaluations, but it would seek to
protect the decisions of the elected branches by requiring a greater number of Justices to find
unconstitutionality. A supermajority voting requirement does not directly impose the clear
unconstitutionality standard advocated by Thayer, because it does not prevent judges from voting
to invalidate statutes only in cases of clear error. For example, it is possible that a supermajority
of Justices could agree that it was a close (not clear) question whether a statute was constitutional
but decide that the statute was ultimately unconstitutional. In such a situation, a supermajority of
Justices might still decide in favor of unconstitutionality, and therefore satisfy the supermajority
voting requirement, in spite of the fact that they also agree that the constitutional question is a
close or debatable one. Supermajority voting requirements and heightened deference standards
thus can produce different outcomes.

Supermajority voting requirements, as well as imposition of a deferential standard of
review, are likely to achieve at least some of the effects intended by proponents. Because
supermajority voting has been the main focus of advocates of judicial reform, we focus the analysis
that follows on that requirement, but we assume that a similar analysis often applies to proposals
for a deferential standard of review as well. Supermajority voting may shift authority over
constitutional questions marginally away from the Supreme Court and toward other government
actors by reducing the likelihood that the Court would find actions of the political branches
unconstitutional. The extent of success would depend on how the supermajority voting
requirements are imposed.!?!

There are several plausible variations on supermajority voting requirements in terms of (a)
which courts are subject to such requirements, and (b) which laws require a judicial supermajority
vote for unconstitutionality. Both considerations affect our evaluation of these requirements as
well as our understanding of their constitutionality. We discuss the evaluative aspects here and
defer the constitutional analysis to Section II.C.
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2. Which Courts?

Proposals for supermajority voting requirements are generally addressed to the U.S.
Supreme Court. Lower federal courts already vote largely by supermajority threshold. Federal
district judges preside alone, or on three-judge panels, such that decisions by the district court are
either unanimous or by 2-1 panel vote. Similarly, federal courts of appeals typically preside in
three-judge panels where they decide cases either unanimously or by 2-1 panel vote, though where
they sit en banc, a supermajority requirement could be applied to change their current simple
majority practice.

A supermajority voting requirement applied to the U.S. Supreme Court is likely to reduce
the influence of the Court by making it harder for the Court to make a ruling of unconstitutionality.
But such a requirement would also complicate the Supreme Court’s supervision of the courts of
appeals. Though a full accounting of these technical problems would be far too extensive to
analyze in detail here, it is important to consider what the weight of a 5-4 decision of the Supreme
Court would be in a world where a 6-3 decision is required to find a statute unconstitutional.

Imagine that the Supreme Court votes 5-4 to affirm a lower court decision that struck down
a federal law on constitutional grounds. What happens to the constitutional challenge? The 5-4
vote falls short of the requisite supermajority on the Supreme Court to find unconstitutionality, so
does the Court’s decision amount to a decision to reverse the lower court judgment striking down
the statute? We would assume so, given that the principal motivation for the supermajority rule is
greater judicial deference to the political branches.!%?

But this disjunction between the majority of judges who have heard a case and concluded
that a law 1s unconstitutional and the legal outcome of the case dictated by the supermajority
requirement could cause confusion for subsequent courts that must interpret the doctrinal meaning
of those cases. Should courts follow the majority of judicial opinion as to reasoning in the 5-4 case,
or disregard any reasoning in the Supreme Court’s majority decision and follow the reasoning of
the four-justice minority that controls the outcome of the case under the supermajority
requirement? The greater precedential weight given to the minority’s opinion, the greater the level
of deference is produced by the new supermajority requirement. These issues are novel, as far as
we can tell, for American law. Past practice with supermajority voting at the state level is too
sparse to establish a clear model for judicial decision-making.!®

A supermajority requirement might also be extended to state supreme courts when they
decide federal constitutional questions, which would further shift power to the political branches
and increase their relative influence vis-a-vis the courts. But extending the supermajority
requirements to state courts would be more difficult to justify as a matter of congressional
authority. As we discuss in the next Section, this application would fall outside Congress’s
authority under the Exceptions and Regulations Clause of Article ITI, and would have to be justified
under the Necessary and Proper Clause of Article I, Section 8. Second, state courts would still
remain free to decide the constitutionality of state laws under their state constitutions, which often
contain guarantees that parallel the federal Constitution.!® These state-law guarantees would likely
increase in importance if courts were constrained in their authority to decide under the federal
Constitution (assuming the supermajority vote requirement applies only to federal constitutional

19



questions). As discussed in connection with jurisdiction stripping, it is not necessarily preferable
to have state courts substitute for federal courts in constitutional review of state lawmaking.

3. Which Laws?

Supermajority voting requirements could be imposed for review of (1) only federal
legislation; (i1) federal legislation and executive actions; or (ii1) all federal and state lawmaking.
For this question of scope, the reduction in judicial influence vis-a-vis other branches of
government varies in step with the reach of the supermajority voting requirement. Simply put, the
more actions to which the supermajority voting requirement applies, the greater the shift in
influence to other institutions such as Congress, the Presidency, and state legislatures.

The proper specification of this scope depends on the particular motivation for imposition
of supermajority voting. If the motivation is limited to addressing the courts’ insufficient
constitutional deference to Congress, then extension of the requirement to cases involving
executive action or state laws makes less sense. However, if the motivation 1s a broader concern
about judicial countermajoritarianism and insufficient judicial deference generally to the full
political process, extension of the supermajority voting requirement to cases involving a wider
spectrum of democratic actors makes more sense. Again, extension of the requirement beyond
federal actors and federal law complicates the constitutional analysis, as we discuss in the next
Section.

Another important question of scope is whether the requirements would apply to all laws
or just to those that Congress singled out on an issue-specific or even a law-specific basis. For
example, instead of specifying a supermajority rule for all constitutional decisions, Congress might
do so only for constitutional review of a wealth tax or only for constitutional review of abortion
restrictions. As we discuss further in our constitutional analysis, whether a supermajority voting
rule applies generally or on an issue-specific basis might influence its constitutionality as well.

Consequences for the Political Process and Legal System Any normative assessment of the
systemic consequences of supermajority voting requirements or deference requirements will
depend on one’s perspective on the role the Supreme Court and the federal judiciary ought to play
within our system of government and on how well the democratic lawmaking process and its
various institutions currently operate. Evaluating these proposals will hinge in large part on one’s
view of the relative abilities of courts and legislatures to protect constitutional rights.

For skeptics of measures that would make it harder for courts to invalidate laws and policies
of the elected branches, a central concern is that such measures would undercut judicial capacity
to protect constitutional rights against majoritarian overreach. One longstanding, conventional
view of the courts and constitutional review is that they serve as a valuable countermajoritarian
check on the political branches by vindicating individual and structural rights in constitutional
cases, limiting the abuse of power by overweening legislatures and executive officers.!®> A
supermajority voting threshold would make it more difficult for the Supreme Court or other courts
to protect constitutional rights and refuse to apply laws that encroach on rights as the courts
mterpret them. A related concern is that a supermajority voting rule would weaken the courts’
ability to protect the constitutional structures of federalism and separation of powers against
encroachment by Congress. Supermajority voting would not only enhance congressional power as
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compared to the courts; it would also enhance congressional power as compared to the states and
the executive branch.

Supporters of disempowering proposals argue that supermajority voting requirements
actually may bolster constitutional rights precisely by restricting the Supreme Court, on the ground
that “rights protection may well be available in superior form through political branches.”!%
Instead of looking exclusively to courts as protectors of individual rights and legislatures as threats
to those rights, such commentators admire legislative efforts like the Voting Rights Act as
protective of constitutional rights and criticize the Court’s decision to strike down Section 4 of the
Voting Rights Act in Shelby County v. Holder.'®” They see an important role for the political
branches in promoting constitutional freedom that courts recently, in their view, have undercut.!%
Moreover, if one thinks the courts are too protective of the states and the executive branch, or that
structural disputes are better worked out politically rather than through the judiciary, enhancing
congressional power would be an advantage.

Whatever one’s perspective on disempowerment generally, supermajority voting
requirements themselves are likely to affect only a limited number of cases as a practical matter.
By its terms, the supermajority voting requirement would not affect cases where a majority of the
court votes to uphold the action in question. In addition, the requirement would not change the
outcome where a court finds a constitutional violation by a supermajority vote. Unlike other
disempowering reforms such as jurisdiction stripping, a supermajority rule (or a clear deference
rule) would leave courts with clear authority to invalidate laws for unconstitutionality. The
supermajority requirement changes outcomes only where a court would uphold a constitutional
challenge by only a bare majority rather than a supermajority.'%®

Of course, the relatively few close cases where a supermajority requirement would affect
the outcome may be quite important. Shelby County v. Holder, in which a 5-4 majority of the
Supreme Court invalidated Section 4 of the Voting Rights Act, was such a case.!' Similarly,
United States v. Windsor, where a 5-4 Court majority declared unconstitutional part of the Defense
of Marriage Act,''! also would have been decided otherwise under a supermajority voting rule.
Much of the support for disempowering reforms galvanizes around similarly controversial closely
decided cases, in which courts have divided narrowly along ideological or partisan lines. For those
critical cases, supermajority voting requirements could marginally redistribute resolution of close
constitutional calls to Congress, where these advocates contend they belong.!!? In addition, even
if a supermajority voting rule changes the outcomes of only a few Supreme Court cases, the
jurisprudential consequences of these decisions may be far reaching, as they may set legal
precedent for a large number of lower-court cases as well. For instance, a decision in which only
a bare majority, but not a supermajority, of Justices thought the application of a statute to a criminal
defendant violated the defendant’s constitutional rights would apply potentially to many other
cases involving the same statute such that other similarly situated defendants might be precluded
from raising the same constitutional claim against the federal criminal statute.

An additional challenge involving the application of supermajority voting rules 1s that court
majorities may be able to achieve their preferred outcomes despite a supermajority requirement by
narrowly interpreting laws rather than finding them unconstitutional. A supermajority requirement
would apply only when courts find a constitutional violation but (we assume) not when a court
simply reads a law to have a narrow application that stunts its impact. In those cases, a court would
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avoid the supermajority requirement by understanding it not to be triggered in the first place. One
witness testified before us that courts in Japan and the United Kingdom are widely known for their
judicial restraint regarding outright invalidation of legislation, but they nonetheless engage in
“wide-ranging sub-constitutional review in the guise of statutory (re)interpretation” that
effectively limits the purpose and reach of challenged laws.!!?

C. The Constitutional Permissibility of Supermajority Voting and Deference Rules

Whether Congress could impose some form of supermajority requirement on the Supreme
Court without a constitutional amendment is a difficult question.!'* As with jurisdiction-stripping
legislation discussed earlier, a central issue would be the constitutional source of Congress’s
power. Again, like jurisdiction stripping, one possibility is the Exceptions and Regulations Clause
of Article III, which grants the Supreme Court “appellate Jurisdiction, as to both Law and Fact,
with such Exceptions, and under such Regulations as the Congress shall make.”!!> Reliance on
this provision would be subject to many of the difficulties discussed earlier with respect to
jurisdiction stripping. Further, it is less clear that this clause allows Congress to regulate decision-
making procedures of the Court, as opposed to matters affecting its jurisdiction (the text refers
specifically to jurisdiction). However, one could argue that a supermajority voting rule is a
“regulation” of the manner in which the Court exercises its appellate jurisdiction.!!¢

To the extent the power to create supermajority rules is located in the Exceptions and
Regulations Clause, that power would likely not extend to matters under the Court’s original
jurisdiction, which 1s described in a separate sentence of Article IIT and so appears not to be
covered by the Exceptions and Regulations Clause.!!” That could create the odd situation that the
majority required to overturn a statute on constitutional grounds would depend on the route the
case took to reach the Court. Although the vast majority of cases currently reach the Court through
its appellate jurisdiction, that might change if the supermajority rule applied to one type of
jurisdiction but not the other.

Another possible source of congressional authority to impose a supermajority rule might
be the Necessary and Proper Clause of Article I, Section 8.!!® That clause grants Congress authority
to “Make all Laws which shall be necessary and proper for carrying into Execution the foregoing
Powers, and all other Powers vested by this Constitution in the Government of the United States,
or in any Department or Officer thereof.” It is commonly understood that this clause is the source
of Congress’s power to legislate with respect to the structure and procedures of the Court. For
example, Congress has by statute designated the size of the Court as nine Justices,'!® with a quorum
of six required for issuing decisions,'?® and set the start of the Court’s annual Term (the first
Monday in October),'?! to be held at the “seat of government.”'?? These statutory provisions “carry
mto Execution” the judicial power vested in the Supreme Court by the Constitution.

However, one might conclude that Congress’s power to carry into execution the powers of
the Supreme Court only empowers Congress to facilitate the operation of the Court. Legislation
designed to limit the power of the Court (as a supermajority requirement might plausibly be
described) would arguably not be to carry into execution the Court’s power, but rather to frustrate
(to some extent) the Court’s power. It thus might not be regarded as “necessary and proper” to a
constitutionally permissible purpose.
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Alternatively, one might locate Congress’s power to provide judicial supermajority rules
in Congress’s power to make laws necessary and proper to carry into execution Congress’s own
powers. For example, in legislating to regulate commerce among the states, Congress might think
that limiting the Court’s review of such legislation is necessary and proper to giving that legislation
full effect. But one might also conclude that Congress’s power to effectuate its own legislation
does not extend to limiting the Court’s power of constitutional review (or, in textual terms, that
limiting the Court’s review is not “necessary and proper” to Congress’s exercising its Own power).

Regardless of the potential sources of congressional power, the Court might also take the
position that judicial action by majority vote is implied by the grant of “the judicial Power” to the
Court in Article IIT,'> since action by majority is the usual and historical practice of multimember
courts and was the presumed way that courts operated at the time of the Founding. At minimum,
it might be thought that the power to determine voting rules lies with the courts through the
Constitution’s vesting of the judicial power. On this view, Congress would not have power to
mterfere with a power constitutionally granted to another branch. However, judicial action by
majority vote could also be viewed merely as a default rule that could be altered by Congress,
assuming Congress had an applicable power granted to it by the Constitution.

Unfortunately, there is little precedent or practice to inform any of these matters. Congress
has rarely acted in ways that materially restrict the Court’s decision-making procedures. As
discussed above, scholars have debated how the Supreme Court’s decision in United States v.
Klein'®* affects Congress’s powers to control the Court’s decision-making. K/ein’s implications
for Congress’s power to impose a supermajority rule on the Court are uncertain.!?® One reading of
Klein 1s that Congress infringes the judicial power when it directs courts to reach an
unconstitutional result, which arguably would be the effect of a supermajority rule. Thus, the Court
might conclude that K/ein bars Congress from influencing judicial outcomes through devices such
as a supermajority rule.

A supermajority voting requirement could be restricted by Congress to particular pieces of
legislation, or alternately to a specified area of law, where congressional authority is
constitutionally specified to a greater degree. For instance, Congress might understand the
Fourteenth Amendment’s textual direction that “Congress shall have power to enforce, by
appropriate legislation, the provisions of this article” as granting Congress broader prerogatives
vis-a-vis the courts. The argument would be that a higher bar should apply before courts can strike
down legislation enacted under the specified congressional enforcement powers. To be sure, this
position likely would not withstand review by the Supreme Court, absent a change in doctrine. In
a different context, the Supreme Court, in City of Boerne v. Flores,'? largely rejected the view
that Congress possesses enhanced authority to interpret the Constitution when acting pursuant to
its Fourteenth Amendment enforcement power. Still, four dissenting Justices and many scholars
from across the political spectrum!?’ have argued that historical and textual considerations support
broader congressional interpretative authority with respect to the Fourteenth Amendment than the
Court majority recognized.

Conversely, attempts by Congress to impose broad versions of the supermajority rule—for
example, extending it to state courts or to judicial review of state legislation—seem even more
likely to raise constitutional doubts as to the source of Congress’s power. Any claim of
congressional power to regulate voting requirements in state courts would need to rely on its power
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under the Necessary and Proper Clause. To the extent that the Necessary and Proper Clause allows
Congress to impose a supermajority rule on the Supreme Court’s review of federal legislation (an
untested proposition), that power might also be thought to extend equally to state court review of
federal legislation. Requiring state court supermajorities to invalidate federal legislation might
similarly be necessary and proper to implementation of federal policies. Requiring state court
supermajorities to invalidate state legislation on federal constitutional grounds seems less capable
of justification under the Necessary and Proper Clause, as it would not involve the implementation
of federal legislation.

In sum, while definite conclusions are elusive in this area and the analysis will vary
depending on the particular contours of any proposed reform, it seems quite plausible that the
Court would find a congressional attempt to impose a supermajority rule on the Court’s decision-
making, or courts generally, to be beyond Congress’s power. It should be noted that Congress
might be able to impose a version of a supermajority rule on the Court by prescribing an even
number of Justices. As discussed in Chapter 2, Congress has undoubted power to establish the
number of Justices on the Court.!?® Even using a rule of majority vote, a six-Justice Court in effect
requires a 2/3 supermajority vote (four of six) to act, while an eight-Justice Court in effect requires
a 62.5% supermajority (five of eight).

The related proposal discussed above—for Congress to limit the Court’s authority to
situations of clear constitutional error (or similar standard of review)—would seem to raise
generally parallel constitutional issues. There would first be the question of the constitutional
source of Congress’s power. Congress might claim power from the Exceptions and Regulations
Clause or from the Necessary and Proper Clause, each of which would be subject to the potential
objections noted above for the imposition of supermajority rules. There might also be the objection
that establishing a standard of constitutional review for the Court, like establishing a voting
procedure in constitutional cases, i1s committed to the Court, not Congress, by the vesting of “the
judicial Power” in the courts in Article III, Section 1.

Congress commonly prescribes standards of review for courts in statutory and
administrative matters. For example, the Administrative Procedure Act provides for judicial
review of certain agency actions under an “arbitrary and capricious” standard, and some statutes
wholly preclude judicial review of some administrative or executive determinations. As noted
above, in AEDPA, Congress imposed a deferential standard of review on federal courts’ habeas
corpus review of state criminal convictions, and the Supreme Court has routinely applied AEDPA
without finding constitutional problems. However, congressional provision of a standard for
review of claimed violations of federal statutory rights is arguably distinguishable from
congressional provision of a standard of review for claims of constitutional rights. And AEDPA is
arguably distinguishable on the ground that it applies only to cases on collateral review after state
court convictions have been upheld pursuant to nondeferential standards on direct review or
otherwise ripened into final judgments. The Court might well find a congressionally mandated
standard of review in constitutional cases to be an infringement of the judicial power.

Of course, a supermajority voting rule or a deferential standard of review could be imposed

by constitutional amendment, regardless of any limitations under the current Constitution. Several
of the historical proposals for supermajority voting took the form of constitutional amendments.'?°
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As discussed above, there would be substantial technical issues of implementation, particularly for
supermajority rules, but these could be addressed by careful drafting.

D. Conclusion: Supermajority Voting Requirements

The imposition of a supermajority voting requirement for the Supreme Court to find federal
legislation (or other governmental action) unconstitutional would likely relocate power marginally
from the Court to the elected branches. The number of cases that would be decided differently by
virtue of the requirement is likely to be small, but those few cases may be politically significant.
Whether supermajority rules are normatively attractive may depend on one’s view of the Court’s
record of overturning actions of the political branches. At least some scholars who have studied
the 1ssue conclude that supermajority rules are a useful approach to reducing the Court’s power,
and supermajority voting in constitutional cases has been imposed for a few state courts and in a
few constitutional courts outside the United States.

A supermajority voting requirement to limit judicial invalidation of legislation would raise
untested constitutional questions, and there are credible arguments for and against the
requirement’s constitutionality. There would be substantial questions of implementation, including
on which courts the requirement would be imposed and to what sort of constitutional challenges it
would apply. But the argument for the constitutionality of a supermajority requirement may be
stronger 1f the requirement were restricted to constitutional review of federal legislation and
applied only to federal courts.

A related approach might be to mandate a deferential standard of judicial review in
constitutional cases. Congress has mandated deferential review in statutory and administrative
matters, and the Supreme Court has adopted a deferential standard for some types of constitutional
challenges on its own initiative. It is unclear whether a mandated rule of deference in constitutional
cases would be advantageous or constitutional; many of the same considerations would seem to
apply as have been discussed in connection with mandated supermajority rules.

III.  Proposals to Enable Legislative Overrides of Supreme Court Decisions

Another way to reduce the Supreme Court’s power would be to allow Congress to override
Court decisions that strike down federal and state legislation on constitutional grounds. A system
of legislative overrides was urged in the Progressive Era and the New Deal. More recently, it has
been floated by advocates on both the right and left of the political spectrum as a way to minimize
judicial supremacy—i.e., the system under which the Court 1s the final and authoritative arbiter of
the constitutionality of statutes or executive action. Legislative overrides exist in several countries,
including in Canada and Israel, and other countries reject judicial supremacy even without a formal
system of legislative overrides.

Supporters argue that legislative overrides would cabin excessive judicial power in favor
of democratic decision-making, while also encouraging greater constitutional discourse and
deliberation within the legislative and executive branches and among the public as part of the
political process. They contend that the system can be designed in ways to minimize risk to
individual rights, structural design, and the stability of law. However, a system of legislative
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overrides would likely require a constitutional amendment—or at least the Supreme Court is likely
to so conclude. Perhaps because of the significant constitutional hurdles, the academic debate on
legislative overrides is relatively limited and no recent commentator has offered a programmatic
blueprint for overrides. In the analysis that follows, we briefly provide a historical background, an
evaluation of various forms of legislative overrides, and a constitutional assessment.!*°

A. Constitutional and Historical Background

As discussed 1n the Introduction to this Chapter, it is widely believed that the Supreme
Court has the last word when it comes to constitutional interpretation and that its decisions bind
not only the parties in a particular case but also future action by the President, Congress, and the
states. This approach to judicial review—known as “judicial supremacy”—has been embraced
by the Supreme Court for many decades.! Yet, the extent of judicial authority to interpret the
Constitution in ways that foreclose contrary interpretation by other branches of government has
also long been contested. In the early years of the Republic, many argued that each of the three
branches of government was endowed with the power of constitutional interpretation, though one
branch’s views would not necessarily bind the other branches.!*> Even Chief Justice John
Marshall, who famously pronounced in Marbury v. Madison that “it is emphatically the province
and duty of the judicial department to say what the law is,”!3* asserted only the authority of
judicial review—i.e., the power of a court to refuse to give effect to an act or mandate of a
coordinate branch of government—not the power of judicial supremacy. Moreover, over the
course of the country’s history, numerous Presidents have claimed the right to engage in
independent and co-equal constitutional interpretation, and have offered their own constitutional
opinions, for example through signing statements, although Presidents have only rarely
threatened to defy a direct order of the Supreme Court.** Likewise, Congress has resisted the
Court’s constitutional interpretations, for example by defying the Court and attempting to
overrule Court decisions through legislation, or by enacting statutes in considerable tension with
prior Supreme Court decisions.'*

On several occasions over the course of U.S. history, advocates have sought to grant
Congress power to overrule the Supreme Court’s rulings striking down federal statutes through a
formal system of legislative overrides. The Progressive Party, which ran a ticket with Senator
Robert LaFollette (Wisconsin) and Senator Burton Wheeler (Montana) in the 1924 presidential
election, included a provision in its platform calling for “a constitutional amendment providing
that Congress may by enacting a statute make it effective over a judicial veto.”!*¢ LaFollette was
a vocal advocate for the amendment, which would have allowed Congress to override the Supreme
Court by repassing any legislation previously declared unconstitutional.’*’

In 1937, Senator Wheeler, who remained a Democratic Senator from Montana following
his unsuccessful bid for the Vice Presidency, along with Senator Homer Bone, a Republican from
Washington State, introduced a variation on the Progressive Era proposal. Their constitutional
amendment would have allowed Congress, by a two-thirds vote of each Chamber, to overturn a
Supreme Court decision holding an act unconstitutional—but not until after the election following
the Supreme Court decision.'*® Notably, Senator Wheeler was a strong supporter of the New Deal
but adamantly opposed President Franklin D. Roosevelt’s proposal to increase the size of the
Supreme Court.!*® Reportedly, two of President Roosevelt’s closest advisors, Benjamin Cohen and
Thomas Corcoran, also privately opposed the proposal for Court expansion in favor of a
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constitutional amendment similar to the one proposed by Senator Wheeler. Their version would
have allowed Congress to overturn immediately a Supreme Court constitutional decision striking
down a federal statute by a two-thirds vote from each chamber, or to overturn such a decision by
a simple majority following the next election.'*?

More recently, proposals for overrides by Congress have appeared only in academic
writing and public commentary. For example, in 1996, Robert H. Bork—who served as a judge on
the D.C. Circuit and as Solicitor General of the United States, but whose nomination to the
Supreme Court in 1987 was rejected by the U.S. Senate—wrote an essay in which he argued that
the “most important moral, political, and cultural decisions affecting our lives are steadily being
removed from democratic control.” He suggested that the Constitution be amended to enable
modification or reversal of Supreme Court decisions by a simple majority vote of the Senate and
House of Representatives.!*! A few scholars from the opposite side of the political spectrum from
Bork have recently expressed support for legislative overrides, albeit without offering any detailed
proposal.}*> Meanwhile, at the state level, numerous state legislators have introduced legislation
to allow overrides of state court decisions, though none of these efforts has been successful.!*

B. Evaluation of Legislative Override Proposals

In this Section, we consider (a) the goals of a system of legislative overrides and whether
such goals are likely to be achieved by the reform; and (b) the overall consequences for the
functioning of the constitutional system if legislative overrides are successfully implemented. We
turn to the question of whether legislative overrides could be achieved without a constitutional
amendment in the next Section. For purposes of our analysis, we focus not on single pieces of
legislation that would override a particular Supreme Court decision, but rather on broader
proposals for a legislative override system. We also distinguish among different forms of such
systems, for example those that leave contrary judicial judgments in place but treat them as limited
to the parties involved, and those that negate contrary judicial judgments or at least preclude those
judgments going forward.

We note that a system of legislative overrides has no inherent or fixed partisan valence.
However, some commentators have argued that elite interests are more likely to find a favorable
audience with the Supreme Court, and therefore to benefit from a system of judicial supremacy.'**
Others, however, have argued that Congress 1s also more responsive to elites than it is to non-elites
or the poor.!#

. Goals and Efficacy

Congress on occasion has enacted one-off efforts to override a Supreme Court decision.
But its efforts, such as its attempt to override the Court’s decision in Miranda v. Arizona**® with
the Omnibus Crime Bill of 1968, have tended to have subject-specific goals: to change a particular
constitutional doctrine '’ The goals of a broad legislative override system are more fundamental.
Their chief aim is to allocate power away from the Supreme Court and toward the elected branches.
Proponents of legislative overrides, as with other disempowerment reforms, worry that the
Supreme Court exercises excessive power over the resolution of major social, political, and
cultural decisions—decisions that would be better resolved through the democratic process. As we
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discuss in the Introduction to this Chapter, for these critics, the Supreme Court’s fundamentally
“countermajoritarian” character is in tension with the basic commitments of a democracy.

The concern about excessive Court power is not limited to one political camp.
Conservatives objected to the Warren Court’s assertion of judicial supremacy in desegregation and
criminal law cases,'*® as well as to more recent rulings striking down prohibitions on gay marriage
and restrictions on abortion. On the left, concerns about judicial supremacy, dominant during the
early twentieth century when the Court routinely struck down legislation protective of workers and
consumers, have returned in recent years as the Court has exercised less deference to congressional
judgments about the scope of congressional power (e.g., in voting rights cases such as Shelby
County v. Holder'®), and as it has used the First Amendment to invalidate campaign finance
regulation and union security agreements.!>

Proponents of legislative overrides also emphasize two other, related goals: overrides
would strengthen the system of checks and balances by allowing Congress power to override the
Court much like it can override Presidential vetoes, and they would strengthen public deliberation
and discourse on constitutional matters by empowering the people’s representatives to decide
constitutional questions and thus returning such questions directly to the political process.’!

As a theoretical matter, a system of legislative overrides should accomplish all three of the
goals their proponents advance. By expressly allowing Congress to overrule the Court’s
constitutional decisions, the power of Congress over fundamental social, political, and cultural
decisions would be augmented, the power of the Court would be checked, and more actors would
be engaged in constitutional interpretation.

In practice, however, the evidence from countries with both judicial review and legislative
override systems—chiefly Canada and Israel—is mixed.!”? In both Canada and Israel, despite
language in the constitutions enabling legislative overrides, the federal legislatures have used the
power rarely.!” One might predict a similar outcome in the United States, particularly if a
legislative override system were to require a two-thirds or other supermajority vote by Congress.
Scholars note, however, that even if the use of legislative overrides is infrequent, the mere
possibility of legislative overrides may influence the Court, for example by making it more
deferential to the elected branches.!>*

Another way in which legislative overrides might not achieve their goals is if they enable
Congress to overrule constitutional decisions made only by the Supreme Court. This approach
would still leave extensive power in the lower federal courts and the state courts. Because the U.S.
Supreme Court is under no obligation to grant certiorari after a lower court or state court rules a
federal statute unconstitutional, a legislative override system that did not empower review of lower
court decisions striking down federal statutes would leave such decisions more insulated from
democratic review than similar decisions of the Supreme Court. This problem is soluble, however,
by enabling overrides of lower court or state court decisions, as well Supreme Court decisions, on
federal constitutional grounds.
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2. Consequences for the Political Process and Legal System

Given that legislative overrides would at least partially achieve the goal of reducing the
Supreme Court’s power vis-a-vis the democratic branches, one important concern is whether they
might result in insufficient protection of individual rights and, in particular, minority rights.
Another concern is that allowing actors other than the Court to determine the constitutionality of
statutes might result in less settled law and less well-reasoned constitutional decision-making. In
addition, some worry that allowing congressional overrides might have implications for
federalism, with Congress potentially more likely to use legislative overrides to favor its own
power over states’ rights (though some might find that to be an advantage rather than a
disadvantage).

Proponents of legislative overrides (and critics of judicial supremacy more generally)
respond that, in practice, the Court has not consistently protected rights of underprivileged,
politically powerless minorities who lack support from popular majorities; indeed, some argue it
has rarely done so.!>> Notably, many scholars observe that parliamentary democracies without
American-style judicial supremacy—including Australia, New Zealand, and numerous European
countries—are just as effective when it comes to protecting rights (although it is important to note
that the comparative analysis is challenging, in part because those jurisdictions have very different
structures of governments and broader commitments to universal social benefits).!*® Proponents
of overrides would also argue that federalism concerns are overblown, given that the design of
Congress already adequately represents the interests of states.

Meanwhile, concerns about minority rights, rule of law, and deliberation could be
addressed in the design of the system. The systemic consequences of congressional overrides
would depend significantly on the details of any particular measure that Congress—or drafters of
a constitutional amendment—might adopt. The varying approaches have tradeoffs. For example,
requiring a two-thirds majority of both houses of Congress to override the Court would reduce the
risk of threat to minority rights and would require significant congressional deliberation about the
underlying constitutional issue. But this approach would also make overrides much less likely to
occur. Limiting overrides to cases that do not involve certain fundamental rights—as is done in
Canada’—would limit the risk to those rights, but unless very clearly elaborated, would leave
great discretion with the Supreme Court. Adopting a “sunset” element, where Congress’s override
would last only for a certain number of years and then would need to be reenacted,'*® might also
serve as a safeguard against long-term incursion of individual rights and would encourage
continued constitutional debate but could introduce greater uncertainty and instability in the law.
Similarly, limiting Congress’s power to future applications of the federal statute, while allowing
the Court’s opinion to bind the particular parties before it, would mitigate concerns about the rule
of law, deliberation, and minority rights, but might somewhat weaken the efficacy of the reform.

C. The Constitutional Permissibility of Legislative Overrides

The most straightforward way to adopt a system of legislative overrides would be through
constitutional amendment, as was urged during the Progressive and New Deal eras. Absent
constitutional amendment, it is quite likely that the Supreme Court would strike down a statute (or
congressional rule of procedure) setting forth a system for legislative overrides. The Court would
likely conclude that it—mnot Congress—has ultimate authority under Article IIT to determine the
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constitutionality of federal statutes (as well as state statutes and executive action).!>® On this view,
any effort at legislative override absent a constitutional amendment would constitute an
impermissible end run around the amendment process established by Article V of the Constitution.
Indeed, the Article V amendment process has been used on numerous occasions to overrule
Supreme Court opinions. '

Nonetheless, some scholars suggest that a system of legislative overrides would be
constitutional even without a new constitutional amendment.!®! Though this particular issue has
not been extensively debated in the U.S. context, numerous scholars have long contended that
Article III never expressly states that the Courts are the final arbiter of statutes’ constitutionality.
As previously discussed, historical practice and much of the case law with respect to judicial
supremacy, at least until recently, is contested.!®?

The strength of the argument in favor of Congress’s existing power to engage in overrides
depends somewhat on the design of a legislative override system. That is, a statutory legislative
override system that allows Congress to deprive a Supreme Court decision of precedential effect
in future cases, depending on how it is designed, might be on stronger constitutional grounds than
a legislative override system that allows Congress to declare a particular court decision to be an
incorrect interpretation of the Constitution, or a system, like Canada’s, that allows Congress to
declare that “notwithstanding” the Constitution, a particular statute is permissible. The argument
would be that determining the precedential effect of opinions is within Congress’s “necessary and
proper” power to regulate the operations of the federal courts, similar to its power to provide rules
of evidence and procedure.!®* Yet while this approach may be more defensible than broader forms
of legislative overrides, the likelihood of success before the Supreme Court absent a constitutional
amendment would be uncertain at best.

D. Conclusion: Legislative Overrides

In short, legislative overrides are a straightforward way to reduce the power of the Supreme
Court over fundamental social questions and to increase the power of Congress. Design of the
system may mitigate concerns about rule of law, constitutional structure, and minority rights—
though those design questions are difficult and would require further debate and elaboration,
particularly because this reform has attracted less attention than some of the other reforms
discussed in this Report. However, the likelihood of a legislative override system surviving a
challenge before the Supreme Court without a new constitutional amendment is minimal. Some
proponents of legislative overrides argue that the Supreme Court’s hostility to such a system
should not be a concern and that statutory reform would be worth trying.!%* Others disagree—not
only because they question the legality of an override system adopted by statute, but also because
legislative overrides would mark a substantial shift in historical and contemporary practice, the
legitimacy of which would be questionable without constitutional amendment.!®> In any event,
further public debate could help flesh out how a system of legislative overrides might be designed,
consistent with broader constitutional principles, and could help illuminate whether either statutory
reform or a constitutional amendment 1s worth pursuing.
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