IMPORTANT NOTE ON THESE DISCUSSION MATERIALS

The following are discussion materials on MEMBERSHIP AND SIZE OF THE COURT
assembled solely for deliberation by the President’'s Commission on the Supreme Court of the
United States. Each set of discussion materials was prepared by a working group for the
Commission’s use in studying and deliberating on the issues identified in Executive Order
14023.

These materials attempt to set forth the broad range of arguments that have been made in the
course of the public debate over reform of the Supreme Court. They were designed to be
inclusive in their discussion of these arguments to assist the Commission in robust, wide-
ranging deliberations.

The inclusion of particular arguments in these draft materials does not constitute a Commission
endorsement or rejection of any of them, and specific points of analysis or particular
perspectives appearing in the drafts should not be understood to reflect the Commission's views
or those of any particular Commissioner. Consistent with Executive Order 14023, the
Commission includes members with diverse perspectives on these issues. Commissioners
therefore can be expected to hold various and even strongly opposing views, which will be the
subject of deliberation at the public meeting scheduled for October 15.

The Commission will post a draft Report for deliberation, in advance of its next public meeting.



MEMBERSHIP AND SIZE OF THE COURT

Introduction

The Nation has recently witnessed sustained, widespread, and vehement calls for structural
reform of the Supreme Court, as well as counter arguments to “keep nine.”! The calls for Court
expansion stem most immediately from the Senate’s refusal to act on President Obama’s
nomination of Judge Garland to the Supreme Court and from its confirmation of President Trump’s
three Supreme Court nominees. Many Democrats deeply contested—for varied reasons—the
legitimacy of each of these three successive nominations to the Supreme Court. Some also
increasingly question the legitimacy of the Court itself and what they regard as the anti-democratic,
anti-egalitarian tilt of its doctrines. The assorted controversies, both procedural and substantive,
that have surrounded the Court and its composition in recent years have led to calls from significant
segments of the Democratic Party for reform of the Court. These arguments for structural reform,
and particularly for Court expansion—a notion that not-so-long ago was absent from debates about
the Supreme Court—have now become commonplace. Yet defenders of the current Court and its
composition hold very different views of the recent confirmations, the evolution of the Court’s
jurisprudence, and the propriety and necessity of structural reform. In their view, the recent
nominations appropriately reflect the result of electoral successes, and the changing doctrine
represents a principled approach to constitutional interpretation. Meanwhile, even some
Democratic critics of the Court oppose expansion, warning that any attempt to expand the Court
or otherwise alter its structure would threaten the independence of the Court and its role in the
constitutional system.

In this Chapter, we focus first on the calls for Court expansion. In Part I, we provide a
detailed account of the recent events that have spurred calls for Court expansion and delineate
some of the principal arguments made in favor of and against expansion. In Part II, we examine
past efforts to expand or contract the size of the Court, which occurred throughout the nineteenth
century and perhaps most famously during the New Deal era. Part III builds on this historical
analysis to evaluate current proposals to expand the Supreme Court, with an emphasis on whether
such a reform would protect the Court’s legitimacy or advance democratic values. We also offer a
comparative lens, examining how states and foreign countries opt to structure their courts of last
resort, and how expansion of the U.S. Supreme Court might influence or be interpreted in struggles
elsewhere in the world. Finally, in Part IV, we consider other proposals to restructure the Supreme
Court.
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L The Calls for Court Expansion

In recent times, arguments to expand the Supreme Court have been relatively rare, but not
nonexistent.” In 2017, an academic’s call for congressional Republicans to expand the lower
federal courts spurred an historian of President Roosevelt’s court-packing plan to worry that
President Trump would adopt such a proposal.® But events surrounding the last three nominations
to the Supreme Court have precipitated major controversy and sparked much more widespread
calls for expansion of the Court, this time largely from some Democrats.

A. Timeline of Recent Events

1. 2016-2017: The Scalia Vacancy

Justice Scalia died unexpectedly on February 13, 2016, 269 days—more than 38 weeks—
before the 2016 presidential election. President Obama nominated Judge Garland to succeed
Justice Scalia in March 2016. Judge Garland’s distinguished judicial career garnered praise from
Democrats and Republicans alike.* Nevertheless, the Senate held neither a hearing nor a vote on
his nomination. The Senate’s fifty-one Republican Senators had decided not to proceed on a
nomination, before Judge Garland was named, in order to allow the seat to remain vacant until
after the next presidential election.’

Senate Majority Leader Mitch McConnell was the first to call upon the Senate not to act
on the vacancy during the election year, invoking arguments about the need for the electorate to
be heard. On the evening of Justice Scalia’s death, he issued a press release stating that the
“American people should have a voice in the selection of their next Supreme Court Justice.
Therefore, this vacancy should not be filled until we have a new President.”® On that same day,
Senator Chuck Grassley, chairman of the Senate Judiciary Committee, remarked that “it’s been
standard practice over the last 80 years to not confirm Supreme Court nominees during a
presidential election year. . . . [I]t only makes sense that we defer to the American people who will
elect a new president to select the next Supreme Court Justice.”’

Days later, Senators McConnell and Grassley published an op-ed reiterating this call for
election-year maction: “Given that we are in the midst of the presidential election process,” they
wrote, “we believe that the American people should seize the opportunity to weigh in on whom
they trust to nominate the next person for a lifetime appointment to the Supreme Court.”® On
February 23, the Senate Judiciary Committee’s Republican members issued a public letter
declaring that the Committee would not act on a nomination for the vacant seat, because “the
American people are presented with an exceedingly rare opportunity to decide, in a very real and
concrete way, the direction the Court will take over the next generation. We believe The People
should have this opportunity.” This became the unanimous position of the Senate Republican
majority.!°
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The McConnell-Grassley op-ed and the Republican Senators’ February 23 letter also noted
that the White House and the Senate were controlled by different political parties. The February
23 letter, for example, observed that “[n]ot since 1932 has the Senate confirmed in a presidential
election year a Supreme Court nominee to a vacancy arising in that year,” before further noting
that “it is necessary to go back even further—to 1888—in order to find an election-year nominee
who was nominated and confirmed under divided government, as we have now.” Republicans also
repeatedly invoked then-Vice President Biden’s own remarks, as a Senator in 1992, that the Senate
has a tradition of withholding action on any nominations for Court vacancies during presidential
election years.!! The Republicans branded this “the Biden Rule,” though Biden himself labeled
this claim a distortion of his actual views.!?

While the Senate Republicans announced their position in broad terms—that “our decision
is based on constitutional principle”’*>— the identification or statement of the principle varied.
Republican Senators’ statements in 2016 sometimes invoked the fact of divided government,'* and
sometimes cast their inaction in terms of a categorical rule against proceeding on Supreme Court
nominations for vacancies that occur during an election year per se.!> At least one GOP Senator
expressly rejected the notion that party alignment of the Senate and the White House mattered for
election year vacancies at the Supreme Court.!® The precise terms of the Republican Senators’
argument for delay—the extent and limit of the principle they were asserting—would be contested
four years later, as we explain below.

These debates unfolded against the backdrop of broader arguments about whether the
Senate 1s obligated to act on Supreme Court nominations, either as a matter of constitutional text
or as a matter of institutional norms. They also unfolded as Donald Trump, then a presidential
candidate, publicly announced a series of lists of prospective Supreme Court nominees that had
been produced with help from members of the Federalist Society and the Heritage Foundation.!’
The Supreme Court became one of the foremost 1ssues of the 2016 presidential campaign, and the
seat remained vacant until after the election.

In early 2017, President Trump successfully appointed Justice Gorsuch, with the Senate’s
advice and consent. Many Democrats viewed Justice Gorsuch’s seat as having been “stolen”!®
from Judge Garland and therefore deemed Justice Gorsuch’s appointment “illegitimate.” !’
Prominent critics decried the Senate Republicans’ thwarting of the Garland nomination as
“outrageous,” ?° “unconscionable,” 2! “disgraceful,” ?> and “shameful.” ?* Congressional
Republicans just as vehemently dismissed these critiques.?*

2. 2018: The Kennedy Vacancy

On June 27, 2018, Justice Kennedy announced that he would retire from active service on
the Court. On July 9, President Trump announced the nomination of Judge Kavanaugh to succeed
him. These events and Justice Kavanaugh’s eventual confirmation became an extraordinarily
controversial moment in the history of the Supreme Court—one that, for many, deepened what
they believed was a legitimacy crisis already brewing from the confirmation battles of the previous
two years.?
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Justice Kennedy long had been seen as the median Justice on a closely divided Court. So
as a matter of substantive constitutional law, Justice Kavanaugh’s appointment was received by
proponents and critics alike as a moment of significant jurisprudential shift for the Court. But his
critics also eventually leveled a variety of criticisms of the confirmation process itself, arguing that
then-Judge Kavanaugh’s responses to Democratic Senators’ questions about sexual-assault
allegations by Dr. Christine Blasey Ford displayed overt partisanship and an unbefitting judicial
temperament;S that the FBI failed to investigate adequately those allegations;?’ and that Justice
Kavanaugh had committed perjury in answering questions under oath during the course of the
committee hearings.?® His supporters, meanwhile, criticized the allegations against him as lacking
evidentiary support, and they also sharply criticized Senate Democrats for their handling of the
Blasey Ford allegations specifically and the committee proceedings more generally.? Ultimately,
the full Senate voted in favor of his nomination on October 6 by a narrow margin of 50-48, one of
the closest confirmations in American history.*°

3. 2020: The Ginsburg Vacancy

Justice Ginsburg died after a sustained struggle with cancer on September 18, 2020, 46
days before the upcoming presidential election. In response, Democrats invoked Senator
McConnell’s concerns from 2016 about the dangers and impropriety of filling a Supreme Court
seat during an election year; they emphasized that Justice Ginsburg’s death created a Court
vacancy significantly closer to the upcoming presidential election than occurred upon Justice
Scalia’s death; and they questioned the wisdom of any such rush to judgment. However, Senator
McConnell greeted the news of Justice Ginsburg’s death by announcing immediately that
“President Trump’s nominee will receive a vote on the floor of the United States Senate.”! In his
press release, Senator McConnell distinguished the 2020 vacancy from the 2016 vacancy by
emphasizing that this time, unlike last time, the Senate and the White House were controlled by
the same political party.

President Trump nominated Judge Barrett, on September 26, to succeed Justice Ginsburg.
She received a Senate Judiciary Committee hearing just two and a half weeks later. Much attention
was focused on the difference between the two jurists’ respective approaches to constitutional
mnterpretation and what the difference might portend for significant Supreme Court doctrines and
the human consequences of those doctrines. But substantial debate also surrounded Senate
Republicans’ efforts to distinguish their arguments for inaction in 2016 from their arguments for
action in 2020.
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Republican Senators and their proponents highlighted statements from 2016 in which they
had observed that the Senate and White House were controlled by different parties. Their critics,
in turn, highlighted statements from 2016 in which the Republicans had argued against Senate
action on election-year vacancies per se, especially Republican references to the 1992 “Biden
Rule.”? On September 19, the Senate Judiciary Committee’s Democratic members issued a letter
urging Senator Lindsey Graham to commit publicly that he would not consider a nominee to fill
Justice Ginsburg’s seat until after the election.*® They quoted Senator Graham’s statement in 2016,
in which he encouraged political opponents to “use [his] words against [him]” and said: “If there’s
a Republican president in 2016 and a vacancy occurs in the last year of the first term, you can say
Lindsey Graham said let’s let the next president, whoever it might be, make that nomination.””*
The Senate Democrats declared, “There cannot be one set of rules for a Republican President and
one set for a Democratic President.”®> The Democrats’ argument seemed to focus not only on
hypocrisy—changed positions are typical in politics—but also on the extraordinary importance of
the issue in both 2016 and 2020: a vacant seat on a narrowly divided Supreme Court.¢ In response
to the charges of hypocrisy, Republicans contended that their 2016 and 2020 positions could be
reconciled because their 2016 inaction was justified by divided government, while their 2020
action was justified by the lack of divided government.?’

By the time the full Senate voted to give its advice and consent to Justice Barrett’s
appointment, on October 26, the debates surrounding the Senate’s handling of her nomination and
Judge Garland’s nomination had given rise to a broader debate about whether the Court should be
reformed or expanded in response.

B. Growing Calis for Structural Reform

Even after Republican Senators refused to act on the Garland nomination and eventually
confirmed Justice Gorsuch instead, Democratic critics who accused Republicans of “stealing” a
Supreme Court seat largely refrained from calling for Democrats to retaliate with a Court
expansion plan. Indeed, references to “Court packing” consisted primarily of arguments that
Republicans themselves had in fact “packed the courts” by refusing to act on the Garland
nomination and by moving swiftly to confirm President Trump’s nominations to the lower federal
courts.*® That said, prominent figures in the Democratic Party did argue as early as 2019 that the
Republican Senators’ decision not to act on the Garland nomination might justify Court expansion
at the first opportunity.*
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Calls for Democrats to expand the size of the Court first appeared in substantial numbers
upon Justice Kennedy’s announcement of his retirement in the summer of 2018, and they increased
n late 2020 when Senate Republicans confirmed Justice Barrett to fill the vacancy that arose less
than two months before a presidential election.*’ Indeed, even before the Senate acted on Justice
Barrett’s nomination, the New York Times reported that “the idea of expanding the Supreme Court”
had “caught fire among some Democrats” upon news of Justice Ginsburg’s death.*! Public
discussion of Court expansion surged noticeably between 2019 and 2020. In 2020, more than 400
articles appeared in the New York Times, Wall Street Journal, Washington Post, and USA Today
mvoking the term “Court packing” in the context of the Supreme Court, in contrast to
approximately 100 articles in 2019. In addition to greater media coverage, the topic of Court
reform also captured the public’s attention during that period. Google Trends, which captures
patterns in Google search queries, recorded dramatic spikes in searches for “Court packing” and
related terms between Justice Ginsburg’s death and Justice Barrett’s confirmation.*?

Supreme Court reform also became a pivotal topic in the 2020 Democratic primary, as
several Democratic candidates endorsed significant reforms.*> The Democratic Party Platform
ultimately called for “structural court reforms to increase transparency and accountability,”** and
then-candidates Trump and Biden debated the merits of Court expansion.*’

We evaluate the increasingly emphatic calls for Court expansion, as well as the resistance
to it, in detail in Part IIT of this Chapter. Some proponents of Court expansion have argued that the
addition of new seats to the Supreme Court, at the next opportunity, by a Democratic President
and Congress, 1s necessary to restore the Supreme Court’s legitimacy. Some proponents regard it
as necessary to safeguard the Constitution. Expansion would be justified, in part, in light of Senate
Republicans’ handling of the election-year nominations of Judge Garland and Justice Barrett. But
calls for Court expansion have not only been products of the contentious appointment process;
they have also been fueled by Democrats’ concerns that an increasingly conservative Court
presents a threat to the progressive conception of the Constitution across a range of issues,
including firearms,*® reproductive rights,*” LGBTQ rights,*® voting rights,*® health care, climate
change, and affirmative action.’® This movement in the Court’s jurisprudence, some critics
contend, i1s out of step with the views of the American public. Other critics regard these
developments as threats to the health and viability of American democracy, contending that
judicial doctrines related to voting rights and other matters central to the democratic process
threaten to give outsized power over the future of the presidency and therefore the Court to one
political party.’! However, opponents of Court expansion reject each of these arguments. In their
view, the composition of the Court properly reflects electoral success under the republican system
of government established by the Constitution and to suggest otherwise flouts that system and
undermines the legitimacy of a critical institution within it.
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II. History: Size of the Supreme Court

Although debates about Court expansion and restructuring have become increasingly
salient in recent years, there is a long history of similar disputes earlier in U.S. history. Congress
has repeatedly contracted or expanded the size of the Supreme Court. This section details that
history. And as we explain further in Section ITI.A of this Chapter, this history powerfully suggests
that altering the size of the Court long has been understood to be within Congress’s power, though
it also underscores the political and practical problems with proposals to expand the Court.

A. Nineteenth-Century Changes to the Court’s Size

Article IIT provides that the “judicial Power of the United States, shall be vested in one
supreme Court.”>? But the constitutional text does not specify how many judges should be on that
Court. Congress on several occasions in the country’s first century altered the size of the Court. In
1789, Congress fixed the size of the Court at six members.” But a decade later, Congress began
to make changes. After Thomas Jefferson defeated John Adams for the presidency in 1800, but
before the newly-elected President Jefferson took office, the outgoing Federalist Congress in 1801
reduced the Court’s future size to five members.’* (The Federalists did not terminate the position
of any existing Justice; the law provided that, whenever the next Justice left the Court, the vacancy
would not be filled.) In 1802, the new Democratic Republican Congress then repealed that 1801
law and restored the Court to six members.”> In 1807, Congress added one Justice to increase the
size to seven members,’® and in 1837, Congress expanded the size to nine members.>’

Each reform seems to have been motivated by a mix of institutional and political concerns.
During the early years of the Court, each Justice had two duties: both to sit on the Supreme Court
and to serve as a judge on a lower federal court (a practice known as “circuit riding”).’® In 1789,
Congress created a six-member Supreme Court so that each Justice could serve on one of the six
federal circuits. But over the next several decades, as the country grew in size, it became clear that
more judges were needed, particularly in newly admitted states such as Kentucky, Tennessee, and
Ohio, and (later) Louisiana, Illinois, Alabama, and Missouri.”® So in 1807, Congress added a
seventh circuit, and in 1837, an eighth and a ninth circuit. Each time, Congress expanded the size
of the Supreme Court accordingly.®® These expansions served an institutional purpose: providing
sufficient judicial machinery for a growing nation. But each expansion also served the interests of
a political party. In 1807, the Democratic Republicans controlled Congress and trusted their party
leader—President Jefferson—to appoint the seventh Justice. In 1837, the Democrats who
controlled Congress had similar confidence in their party leader President Andrew Jackson.5!

The reforms in 1801 and 1802 can also be explained by a mix of institutional and political
concerns (although, here, partisan motives seemed to have predominated). In 1801, the Federalist
Congress temporarily ended circuit riding,%? and so its reduction of the Court to five Justices could
have been justified by the fact that the Court could now function effectively with only five
members. But the reduction in size was also likely attributable to the Federalists’ desire to prevent
their incoming political rival—President-elect Jefferson—from filling a Supreme Court vacancy.®
When the Democratic Republicans repealed the 1801 law and returned the Court to six Justices,
they also re-established circuit riding and thus the link between the number of Justices and the
number of circuits.%* But their re-expansion of the Court also coincided with their political interest
in giving President Jefferson an opportunity to shape the future of the Court.
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In the 1860s, Congress made several changes to the size of the Supreme Court in fairly
short order. These changes were not tied as closely to the number of lower circuit courts and seem
to have had a primarily political motivation.®> Many lawmakers were deeply skeptical of the Court
after its 1857 decision in Dred Scott v. Sanford, which held that African Americans were not
“citizens,” and that Congress could not prohibit slavery in the territories.’® Accordingly, there was
a strong sense that the Court was in need of reform. During the Civil War, the Republican Congress
in 1863 increased the Court’s size from nine to ten members, so that President Lincoln could
appoint Justices who would support the Republicans’ anti-slavery agenda.5’

But soon thereafter, Congress again modified the Supreme Court’s size. In 1866, after the
assassination of Lincoln led to the presidency of Democrat Andrew Johnson, Congress reduced
the Court’s future membership to seven.®® The Republicans who controlled Congress in the post-
Civil War era—and whose primary goal was to reconstruct the South—did not trust Johnson to
nominate Justices sympathetic to those reconstruction efforts.® By contrast, in 1869, the
Republican Congress was willing to return the Supreme Court to nine members, after fellow
Republican (and former Union army general) President Grant was in charge.”®

B. The Court-Packing Plan of 1937

The size of the Supreme Court has remained at nine members since 1869. But there was a
prominent attempt to remake the Court in 1937: President Franklin Roosevelt’s so-called “Court-
packing plan.””! The proposal was a response to Supreme Court decisions invalidating Roosevelt’s
progressive New Deal programs.’? Under the plan, the President could appoint one additional
Justice to the Supreme Court for each Justice over seventy years of age (who did not retire within
six months)—for a possible total of fifteen members.”

Roosevelt’s Court-packing plan grew out of a nearly two-year study in the Department of
Justice as to the proper means of reforming the Supreme Court. Justice Department officials
considered a variety of proposals, including constitutional amendments, measures to restrict
federal jurisdiction, and proposals to expand the Supreme Court.” Ultimately, officials advised
that “the proposal to enlarge the Supreme Court, while not without flaw, was ‘the only one which
1s certainly constitutional and . . . may be done quickly and with a fair assurance of success.’. . .
[I]t was the ‘only undoubtedly constitutional method by which to obtain a more sympathetic
majority of the Court.”””

In public, President Roosevelt initially asserted that the Court reform was designed to
promote judicial efficiency. The Supreme Court, he argued, needed additional and younger
personnel to handle its growing caseload.”® But Roosevelt soon acknowledged that the real purpose
was to alter the future course of the Court’s decisions.”” In his Fireside Chat on March 9, 1937, the
President urged that “new blood” was needed, because the Supreme Court was “acting not as a
judicial body, but as a policy-making body” in invalidating New Deal programs.’® “[W]e must
take action to save the Constitution from the Court and the Court from itself.””
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In congressional testimony, executive officials defended the plan as a constitutional and
desirable method of Court reform. Then-Assistant Attorney General (and later Supreme Court
Justice) Robert Jackson argued that “[o]ur forebears” placed certain mechanisms in the
Constitution to “enable Congress to check judicial abuses and usurpations.”®® One of those checks
was the power of Congress to alter the size of the Supreme Court. Jackson insisted that Congress
had throughout the nineteenth century changed the Court’s size “to keep the divergence between
the Court and the elective branches from becoming so wide as to threaten the stability of the
Government.”®! Jackson declared: “When immediate and effective action has been necessary” to
prevent the judiciary from “impos[ing] . . . its unsympathetic predilections on the country,” “the
method which the President now proposes has been used throughout our constitutional history.”%?

Some modern observers assume that Roosevelt’s proposal was quickly rejected by
Congress and the country.®> But that appears not to have been the case. To be sure, the plan faced
considerable opposition, including from Roosevelt’s fellow Democrats.®* Some opponents saw the
plan as an effort to consolidate presidential control over the judiciary and “compar[ed] Roosevelt
to Stuart tyrants and European dictators.”®> Members of the Supreme Court also expressed
practical concerns about the proposal. Chief Justice Hughes sent a letter to Senator Burton
Wheeler, which sought to refute President Roosevelt’s initial claim that his Court-packing plan
would improve judicial efficiency. The Chief Justice argued that “[a]n increase in the number
of Justices . . . would impair that efficiency so long as the Court acts as a unit. There would be
more judges to hear, more judges to confer, more judges to discuss, more judges to be convinced
and to decide. The present number of Justices is thought to be large enough so far as the prompt,
adequate, and efficient conduct of the work of the Court is concerned.”%®

But there was also considerable support in Congress for Roosevelt’s plan. Democratic
Senate Majority Leader Joe Robinson pushed hard for Court expansion, with the enthusiastic
support of many other Democrats, including then-Senator (and later Supreme Court Justice) Hugo
Black.?” Initially, the measure seemed likely to get through the Senate, and many participants
assumed that it would pass the House of Representatives by a wide margin 5

The political debate was then significantly affected by the Supreme Court itself. Soon after
the plan was announced, the Supreme Court issued a series of decisions upholding state and federal
regulation of the economy.®® Although scholars disagree as to why the Supreme Court changed its
approach,®® there is no question that this apparent “switch in time” dampened the congressional
support for the Court-packing plan. The Court’s decisions signaled that it might be more receptive
to New Deal programs, even absent a change in membership.®!

Then in June 1937, the Senate Judiciary Committee, voting 10 to 8, issued a strongly
worded report recommending against the plan.®> The majority of the Committee denounced
Roosevelt’s plan as “a needless, futile, and utterly dangerous abandonment of constitutional
principle.”®? The bill was “an attempt to impose upon the courts . . . a line of decision” and thus
“would undermine the independence of the courts.”®* “Under the form of the Constitution, [the
plan] seeks to do that which is unconstitutional.””®” The report declared:
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Let us now set a salutary precedent that will never be violated. Let us, of the
Seventy-fifth Congress, in words that will never be disregarded by any succeeding
Congress, declare that we would rather have an independent Court, a fearless Court,
a Court that will dare to announce its honest opinions in what it believes to be the
defense of liberties of the people, than a Court that, out of fear or sense of obligation
to the appointing power or factional passion, approves any measure we may enact.®

One might assume that these events signaled the demise of the Court-packing plan in
Congress. And yet, considerable support in Congress for some type of Court expansion remained.
It appeared for a time that Congress in fact would authorize the President to appoint four additional
Justices (one for every member over age seventy-five).”” It was not until after additional debates—
and the sudden death of the bill’s staunch proponent Senate Majority Leader Robinson—that
political support for the measure finally ran out.*®

C. A Failed Constitutional Amendment to Fix the Court at Nine

In the ensuing decades, lawmakers did not propose a change in the size of the Supreme
Court. A strong norm against any measure that might be deemed “Court packing” seemed to
develop.” Instead, members of Congress sought in the 1950s to amend the Constitution to fix the
size of the Supreme Court at nine members.!?’ (The proposed amendment would also have
prevented Congress from restricting the Supreme Court’s appellate jurisdiction over constitutional
claims.)!%! Senator John Butler led the charge, declaring that the goal of the amendment was to
“forestall future attempts to undermine the integrity and independence of the Supreme Court.”%?

Supporters argued that the amendment would close “loopholes” in the constitutional
structure.! Senator Butler emphasized that Roosevelt was not the first to propose a change in the
Supreme Court’s size in order to influence the future course of its decisions: “The Congress . . .
mn 1866, was guilty of the same wrong . . . except that in 1866, the attempt was successful” at
“prevent[ing] President Johnson from having an opportunity to fill the vacancies with persons who
were friendly to his policies.” '® Butler asserted: “We cannot know, with these historical
illustrations fresh in our minds from what quarter and at what time the next attempt to influence
the judgment of the Supreme Court may come.”!%

Senator Butler’s amendment easily mustered the two-thirds supermajority needed to make
it through the Senate.!% But the measure failed in the House of Representatives. Some lawmakers
worried that freezing the Supreme Court’s size would be unwise.!?” Congress might, the legislators
argued, need to modify the Court’s size for institutional reasons, such as to enable it to tackle a
larger workload. Representative Emmanuel Celler stated that, although he had protested “President
Roosevelt’s proposal to pack the Supreme Court . . . with such vehemence that Roosevelt never
forgave me for it,” Congress should not “force upon ourselves a rigidity which can in the future
make much mischief. . . . In the event there is another such move to increase the members of the
Court, the then Congress, in the final analysis, can approve or reject, as is deemed best in the
national interest.”%®
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Significantly, both supporters and opponents of this proposed constitutional amendment
shared one assumption: Congress has broad formal power to expand or contract the Supreme
Court, such that the only way to freeze the size of the Court in place is through a constitutional
amendment. But significant disagreement arose over whether fixing the size of the Court at nine
members would be wise.

III.  Analysis of Proposals for Court Expansion

Having now demonstrated that the size of the Supreme Court has varied over time, in this
Part we analyze whether it would be legally possible or otherwise advisable to make such changes
to the current Court. As a legal matter, we conclude that Congress has broad power to structure
the Supreme Court by expanding (or contracting) the number of Justices. The prudential question
1s more difficult, and Commissioners are divided on whether Court expansion would be wise. We
describe the arguments that critics of the current Court offer in favor of Court expansion—
arguments with which some Commissioners agree (at least in part). We also explain the counter-
arguments: that Court expansion, at least absent other reforms to our system of government,
presents considerable drawbacks. As other Commissioners conclude—including Commissioners
who are critics of many of the Court’s recent decisions and support other reforms—Court
expansion is likely to undermine, rather than enhance, the Supreme Court’s legitimacy and its role
in the constitutional system, and there are significant reasons to be skeptical that expansion would
serve democratic values. We also raise some tentative concerns about how expansion of the
Supreme Court might be received in the broader domestic and international community.

A. The Legality of Court Expansion

As noted above, Article IIT of the Constitution, which establishes the judiciary, requires
that there be “one supreme Court” but does not specify the number of Justices that shall serve on
that Court.!® Article I authorizes Congress to make all laws that are “necessary and proper” to
carry out the powers conferred on various institutions of government, which includes the Supreme
Court.!? Determining the size of the Court that might be “necessary and proper” to its functioning
seems well within Congress’s formal discretion.!!!
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Historical practice also supports the conclusion that Congress has authority to establish and
change the Court’s size: Congress exercised that power on numerous occasions in the nation’s first
century (1789, 1801, 1802, 1807, 1837, 1863, 1866, and 1869), expanding or contracting the
Supreme Court’s size for both institutional and political reasons. On several occasions, Congress
adjusted the Court’s size to influence the future course of its decisions: That was what the
Federalists in 1801, the Democratic Republicans in 1802, the Republicans in the 1860s, and the
Roosevelt administration in 1937 sought to do. Indeed, Roosevelt himself explained a few years
after the failure of his 1937 plan that he chose Court expansion in part because of its “undoubted
constitutionality.”!!> Two decades later, in the early 1950s, members of Congress continued to
assume that the only way to fix the size of the Supreme Court at nine members was through a
constitutional amendment. Accordingly, the weight of the evidence points to a broad congressional
power over the Supreme Court’s size. Most scholars who have considered the issue have arrived
at the same conclusion.'

To be sure, since around the mid-twentieth century, there has been a norm against
increasing the number of Justices.!!* “Court packing” has been a “political epithet” in our
constitutional culture for much of our recent history.!’> Some lawmakers and other segments of
the public today may be reluctant to depart from this norm; such reluctance stems, in part, from
their commitment to preserving the constitutional principle of judicial independence. But we do
not believe there is a formal legal obstacle to expansion of the Supreme Court.

B. Assessing the Merits of Court Expansion

Whether expansion of the Supreme Court ought to be pursued as a prudential matter
presents a more difficult question. We focus our consideration on the most common proposal made
today: the immediate expansion of the Court by two or more members. Some lawmakers recently
have proposed increasing the Court’s size from nine to thirteen members, for example.!!® But we
note as well that the (temporary) expansion of the Court might also be necessary to effectuate other
reforms, such as the implementation of term limits for the Justices. We discuss this basis for
expansion in Chapter 3 and focus in this Chapter on Court expansion without any accompanying
reforms.
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1. Expansion and the Court’s Legitimacy

As we noted in Section I.B, some proponents of Court expansion justify the reform as a
response to what they perceive to be a crisis of legitimacy—a concept whose dimensions we
delineate in Chapter 1 of this Report. In the wake of bitter judicial confirmation battles, critics
charge that Republican lawmakers since 2016 have used underhanded measures to secure a
conservative supermajority on the Supreme Court. !’ Critics further worry that this new
supermajority threatens to take the law, and particularly federal constitutional law, in a still more
radical direction than where it was already moving—perhaps by reversing or continuing to revise
longstanding precedents in the areas of reproductive rights, affirmative action, gun rights, religion,
administrative law, voting rights, and campaign finance law.!'® But for the improper confirmation
tactics of Republican lawmakers, the argument goes, the Court’s doctrinal trajectory might have
been considerably different. The confirmation process, in this view, has cast a shadow on the
legitimacy of the Supreme Court and its jurisprudence. The loss in legitimacy could, over time,
affect the willingness of the public—and especially those who disagree with the trend of Supreme
Court decisions—to treat the Court’s rulings as authoritative.!!’

Proponents of Court expansion argue that by adding two or more seats to the Supreme
Court, Democratic lawmakers could help restore balance to—and, thus, the legitimacy of—the
Court.'?° Those who take this perspective also emphasize that a failure to respond to the hardball
tactics since 2016 might encourage future aggressive measures in the Senate confirmation process,
such as a refusal to hold hearings on any judicial nominee.'?! The judicial selection process has
already become, in the view of many, a partisan spectacle.!”? Further escalation of the battles
surrounding the Supreme Court could put additional pressure on the long-term legitimacy of the
mstitution. On this account, a significant reform such as Court expansion may be needed to calm
the controversy surrounding the Court.!??

Court expansion might also benefit the Supreme Court’s public reputation in other ways.
A president could select individuals who reflect the rich diversity of the nation, that is, the wide
range of characteristics and backgrounds that can enrich discussion and decisionmaking—gender,
race, ethmicity, religion, sexual orientation, gender identity, educational and professional
background, and geographic origin. Decisions by a more diverse judiciary might be more
informed; for example, the Court’s deliberations in criminal cases could be enhanced by the
perspective of a Justice with a background in criminal defense. More generally, a Court that was
drawn from a broader cross-section of society might be viewed as more acceptable to the public.!?*

A larger Supreme Court might also be able to decide more cases and to spend more time
on emergency petitions (a subject discussed in Chapter 5 of this Report). The Supreme Court’s
rulings in merits cases have decreased considerably in recent decades. In the 1980s, the Court
decided around 150 cases per year.!?’ In recent years, that number has fallen to seventy or eighty
cases.'?® To the extent the public or lawmakers would like the Court to resolve more cases, and a
larger Court would have a greater capacity to do so, Court expansion could bolster the institution’s
legitimacy and effectiveness.
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But the risks of Court expansion are considerable, including that it could undermine the
very goal of some of its proponents of restoring the Court’s legitimacy.!?” Recent polls suggest
that a majority of the public does not support Court expansion.!?® And as even some supporters of
Court expansion acknowledged during the Commission’s public hearings, the reform—at least if
it were done in the near term and all at once—would be perceived by many as a partisan

maneuver.'?

To understand why, we need to appreciate that members of society view the events
surrounding the Supreme Court since 2016, as well as substantive developments in the Court’s
jurisprudence, in distinct ways. Although many Democrats today believe that Republican
lawmakers engaged in improper tactics to secure a conservative supermajority on the Supreme
Court, many Republicans have a very different perspective: The Senate has the power to decline
to hold hearings on any Supreme Court nominee, and the actions of Republican lawmakers were
justified (or, at least, defensible), given the ways in which Democrats blocked some nominees of
prior Republican presidents.’*® Under this view, there was no wrongdoing that must be corrected
by Supreme Court reform today; relatedly, there is no genuine legitimacy crisis. In addition, this
view holds that the conservative turn in the Court’s jurisprudence is not an affront to democratic
principles, as it has resulted from the prescribed operation of our constitutional system and reflects
views about the meaning of the Constitution and the law held by commentators, officials, and
segments of the public. On this account, Court expansion would be a dangerous power grab by
one political party—one that would render the decisions of the resulting (larger) Supreme Court
of questionable legitimacy to at least some members of the public.!*!

We have not sought to determine whether any particular perspective on the confirmation
process or on the Court’s composition today is “correct.” But the more important point is that
different segments of the public and the legal and academic communities understand the
determinants and likely consequences of the Court’s current composition differently, and any
lawmaker contemplating Supreme Court reform should be aware that the pursuit of immediate
Court expansion would involve taking a position in a partisan contest in which opinion is deeply
divided.

There are other reasons to believe expansion efforts might have negative effects on the
Supreme Court’s long-term legitimacy or otherwise undermine its role in our legal system. Court
expansion today could lead to a continuous cycle of future expansions.!*? To be sure, any Supreme
Court reform would likely require unified government (a President and Congress controlled by the
same political party). Given the recent history of divided government at the federal level, it is
unclear how often reform would be possible.**> Nevertheless, we believe it is important to
recognize the risk. According to one (purportedly modest) estimate of the consequences of
expansions as parties gain Senate majorities and add Justices, the Supreme Court could expand to
twenty-three or twenty-nine Justices in the next fifty years, and thirty-nine or possibly sixty-three
Justices over the next century.!>* But just as important as the raw numbers, if the country and the
political system were to be embroiled in repeated fights over Court expansion, that alone could
harm the Supreme Court’s public reputation. The public might come to see the Court as a “political
football”—a pawn in a continuing partisan game.'*
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Relatedly, rather than calm the controversy surrounding the Supreme Court, expansion
could further degrade the confirmation process. There could be significant battles over any Justice
added by a Court expansion measure. Indeed, a future Senate could respond to expansion by
refusing to confirm any nominee.

There are also reasons to doubt that Court expansion necessarily would produce benefits
in terms of diversity or efficiency. There is no guarantee that a larger Court would be drawn from
a more diverse group of individuals. And a larger Court might be /ess efficient than the current
complement of Justices.!*® Chief Justice Hughes raised this concern in response to President
Roosevelt’s 1937 plan, which could have increased the size of the Court to fifteen members:
“There would be more judges to hear, more judges to confer, more judges to discuss, more judges
to be convinced and to decide.”’®” To address that issue, the Court could potentially hear some
cases 1n panels. But a panel system is of at least debatable constitutionality and utility (and we
elaborate on these 1ssues in Part IV of this Chapter.)

2. Expansion and Democracy

Another important consideration in evaluating potential reforms to the Court is whether
Court expansion would serve democratic values.!*® At the outset, we wish to clarify two points.
As we noted in Chapter 1 of this Report, it may seem odd to some readers who regard the Court
as a crucial check on the political process to consider the “democratizing” force of Supreme Court
reform. But the judiciary must also be checked, and the system of government as a whole must
serve the interests of the people. Without taking a position on the underlying questions of
democratic theory, we evaluate below the extent to which Court expansion would serve the range
of democracy-based goals articulated in Chapter 1 of this Report.

First, to the extent that one goal of Supreme Court reform 1s to enhance the power of
democratic bodies, expansion may not be the most fruitful path to that end (and we appraise other
reforms that have this particular goal in mind in Chapter 4). Expansion would leave the Supreme
Court’s existing jurisdiction in place, as well as its existing approach to judicial review. As we
discuss 1 Chapter 4, under this existing system, the Court provides the definitive word on the
constitutionality of federal statutes, sometimes with little deference to Congress’s considered
constitutional views. An expanded Court could just as easily hold unconstitutional federal and state
legislation as the current Court.

As some of the testimony before the Commission suggested, an attempted expansion could
lead the Supreme Court to be more deferential to the political branches, at least in the short term.'*
Soon after President Roosevelt unveiled his Court-reform plan in 1937, the Supreme Court began
to uphold New Deal programs. Although scholars continue to debate the reason for this “switch,”
a few years after the failure of his plan, Roosevelt described it as “among the most important
domestic achievements of [his] first two terms in office,” because it led to changes in the Supreme
Court’s jurisprudence.!*’ Some observers suggest that an effort by lawmakers today to expand the
Supreme Court could likewise prompt a more deferential approach.'*! But it is also quite possible
that any such change would be temporary, because Court expansion on its own would not formally
reduce the Court’s power vis-a-vis the political branches.
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A second democracy-based argument made by proponents of Court expansion is that it
would help to “cure” the imbalance between the ideology of the Court and the political leanings
of the majority of Americans as reflected in the election results of the last several decades, a
contention which is detailed in Chapter 1 of this Report. To the extent such an imbalance exists
today, Court expansion may be a mechanism to correct it. Yet any contention that Court expansion
would create a representative Court reliably into the future rests on debatable assumptions. As
discussed, Court expansion could lead to a cycle of similar efforts by opposing parties. It is not
apparent that such ongoing efforts would “balance” the Court to align it with popular opinion,
rather than “swing” the Court toward the preferences of the particular political party with the power
to enact expansion legislation. Supreme Court Justices are selected by the President, with the
advice and consent of the Senate, and the constitutional methods of selecting the President and the
Senate do not guarantee that those bodies will reflect the popular will. The President is selected
through the Electoral College, and on five occasions, a President has been elected without winning
the popular vote.!*? And the Senate is designed to provide equal representation to the states, not to
reflect a broad national mandate.!*?

Third, some proponents of Court expansion defend it as a means of stopping the current
Court’s whittling away of the Voting Rights Act and other cornerstones of democracy.!* It is
certainly possible that, were the Supreme Court expanded today, the newly constituted Court
would be more receptive to an expansive view of voting rights and other democracy-reinforcing
claims and would be more likely to uphold any new laws enacted to protect voting rights and the
political process. For many on the Commission, such legislation and decisions would be welcome.
But it is not clear that these substantive views justify Court expansion. Indeed, in the view of some
Commissioners, unless Congress acts to restore or reform the provisions of the Voting Rights Act
that the Court has either invalidated or limited in scope, or to enact new voting protections, the
extent to which differently constituted courts would be able to achieve those same objectives
would be limited. Moreover, expansion as a response to the Supreme Court’s decisions on
democracy could have the unintended consequence of affecting the Supreme Court’s jurisprudence
n a variety of areas. Lawmakers might consider those broader implications of Court expansion,
too, particularly if it seems likely to them that Court expansion today would ignite a wave of future
similar efforts by either party. There is no guarantee that future expansions would lead to a
Supreme Court committed to protecting the values that advocates of expansion today believe are
under threat.
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3. Expansion as a Response to Perceived Threats to the Constitutional Order

Even some forceful critics of Court expansion would not rule the possibility out entirely or
for all time. Witnesses before the Commission emphasized that sufficiently dire circumstances
could justify adding Justices to the Court to prevent threats to the Constitution or the survival of
American democracy.!*’ Some Commissioners believe that the nation has reached (or is on the
verge of) just such a point of crisis, thus justifying serious consideration of either immediate or
perhaps gradual expansion. This conclusion is premised on two sets of developments. First, as
discussed immediately above, some critics maintain that the Supreme Court has been complicit in
or even responsible for what has been termed the “degradation of American democracy.”!46
Second, Court expansion may be a means of addressing the sharply conservative turn in the Court’s
jurisprudence more generally, which some critics contend cannot be dismissed as simply the
product of election outcomes and the ordinary vagaries of the nomination and confirmation
process. On this view, certain aspects of the current Court’s reinterpretation of doctrines and
structures that protect basic values, such as human dignity and equal respect for all persons,
represent threats to the survival of our constitutional order.

Other members of the Commission—including some who are deeply critical of much of
the Supreme Court’s recent jurisprudence—strongly disagree with this rationale as a justification
for Court expansion. First, many Commissioners reject the claim that the nation has reached a
point of crisis that would justify Court expansion; the recent trajectory of the Court’s decisions
does not, on this view, threaten the constitutional order. Second, even if there were a constitutional
crisis of the Court’s making, Court expansion would be a misdirected response, given that it would
leave the Court’s jurisdiction and power in place (and the newly constituted Court or a future Court
could still adhere to the precedents that launched the alleged crisis). Third, Commissioners who
are skeptical that the Court’s jurisprudence is at or near a point of crisis view this argument as
based primarily on a substantive disagreement with the current trend of Supreme Court
decisionmaking and doubt that expansion can ever be justified on this basis. As one witness stated
during the Commission’s public hearings, “[a] strong norm has developed that the political
branches do not threaten or change the Court’s membership because of unhappiness with its
decisions.”*’ Lawmakers, these Commissioners emphasize, should be cautious about any reform
that seems aimed at the substance of Court decisions or grounded in interpretations of the
Constitution over which there is great disagreement in our political life.

4. Expansion in Comparative Perspective

We also situate the prospect of expanding the size of the U.S. Supreme Court in a broader
context. A look to other jurisdictions highlights that no single approach to high-court size exists.
The tradition in the American states has been close to that of the U.S. Supreme Court, though not
identical. As in the federal government, in most states a single supreme court of general jurisdiction
sits atop the judicial hierarchy. The states also all have courts with an odd number of seats.
However, most states have traditionally favored a smaller bench than the U.S. Supreme Court:

5 judges 16 states
7 judges 27 states
9 judges 7 states
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Proposals for court expansion also have arisen in the American states. Kentucky went to
the greatest extremes in the early nineteenth century. Unhappy with the state supreme court’s
ruling on debtor relief laws, populist forces swept into power in the statehouse in 1824 and passed
a statute dissolving the existing court and creating a new one more to their liking. Supporters of
the “old court” soon enjoyed their own electoral sweep. Within two years of its creation, the “new
court” was itself dissolved and the old court restored.!*®

In recent years, proposals to alter the size of state supreme courts have been introduced in
several legislatures, and those attempts have often been repeated in session after session. Though
none would go so far as to dissolve the old court as Kentucky once did, some would eliminate
seats from the existing courts in ways calculated to affect their partisan or ideological
compositions. Others would take the more traditional path of adding seats. Although many of these
bills have not progressed very far in the legislatures, some have met with greater success. In 2016,
a Republican-controlled legislature added two seats to the Arizona state supreme court. In the same
year, a Republican-controlled legislature in Georgia adopted a broad judicial reform that included
the addition of two new seats to the state supreme court. We are currently in a period of heightened
interest in altering the composition of the state courts.!*

In the international context, we see that the U.S. Supreme Court at nine members is small
by global standards. Countries outside the United States have tended to settle on more than nine
seats and have not necessarily maintained an odd number of seats on their high bench. A common
feature of national judicial systems across the globe is to separate ordinary judicial functions from
the interpretation of the constitution. Specialized constitutional courts are distinct from the
ordinary judiciary and are often organized differently. Constitutional tribunals tend to be smaller,
while supreme courts that resolve a wide array of legal issues are often significantly larger than
the U.S. Supreme Court. The highest courts within the French, Italian, and German ordinary
judicial systems have dozens of members,!*° but their constitutional courts are much smaller
(although all larger than the United States) with eleven, fifteen, and sixteen members
respectively.!”!

The table below puts the U.S. Supreme Court in context with other constitutional courts.

7 judges Australia

9 judges Canada, United States

10 judges Chile

11 judges France, South Africa

12 judges Belgium, Ireland, Spain. United Kingdom
14 judges Austria, South Korea

15 judges Italy, Japan

16 judges Germany, Sweden

18 judges Denmark

Other countries have found ways to make a larger court workable and to reduce the
potential problems of a cumbersome, inefficient, or uncollegial court. The range of design choices
highlights the fact that it is possible for a high court to be productive and functional with
significantly more than nine members. We should be cautious, however, about assuming that the
U.S. Supreme Court could easily follow the lead of its international analogues.
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First, the size of a court should be considered alongside a larger set of institutional features,
and adjusting the size of a court is likely to put pressure on other parts of the judicial system. Most
courts of larger size than the U.S. Supreme Court work in a panel system in which all of the court’s
judges never or rarely sit together. A larger sized court is also often accompanied by other
measures to ensure regular rotation of the court’s members and diversity of perspectives on the
bench. (We explore in Part IV of this Chapter whether reforms such as rotation or panel systems
would be feasible in the United States)

Second, a comparative perspective underscores that, depending on the timing and the
rationale, the political reorganization of courts may be in tension with principles of judicial
independence. Courts cannot serve as effective checks on government officials if their personnel
can be altered by those same government officials. Courts across the globe—and in the United
States—have seen their independence compromised m the wake of politically undesirable
decisions. Authoritarian political leaders of various stripes have frequently consolidated their own
power and weakened the effective constitutional checks on their power by expanding the size of
the judiciary so as to add their friends and allies to it.

In some countries, alteration of the size of a country’s high court has been a worrying sign
of democratic backsliding.'>?> After his election in 1989, Argentinian president Carlos Menem
worked to draw greater power into the executive branch, and in 1990 he successfully added four
new members to a five-member supreme court.!”® In 2004, Hugo Chavez in Venezuela reined in
judicial independence by expanding the size of the constitutional court from twenty to thirty-
two.!> In 2010, Turkish leader Recep Erdogan’s populist party consolidated control over the
Turkish constitutional court by expanding its membership from ten to seventeen and altering the
process by which judges were selected.!>> In 2010, the populist Fidesz Party won a narrow majority
in the Hungarian Parliament and quickly went about consolidating power, including through the
addition of several new seats to the constitutional court.!*® In 2018, a package of judicial reforms
in Poland forced sitting judges off the bench and dramatically expanded the size of the supreme
court.!”” Stable democracies since the mid-twentieth century, however, have not tended to make
such moves.

Third, the American example in the world matters. There are important differences
between the situation in the United States and the situation in various nations experiencing
democratic backsliding. Nonetheless, some Commissioners believe that there is a real risk that the
willingness of Congress to expand the size of the U.S. Supreme Court could further weaken
national and international norms against tampering with independent judiciaries. Politicians at
home and abroad who might wish to control their nation’s courts might find themselves
emboldened to take such actions if the United States engages in Court expansion, regardless of the
reasons for the U.S. expansion.!*® Today’s proposals to expand the size of the U.S. Supreme Court
arrive at a time in which such proposals have become increasingly common in legislatures across
the country and the world. To the extent that the United States wishes to discourage such measures
in Turkey, Poland, and Hungary, or even in the American states, it risks undermining its ability to
effectively do so if it makes an exception for itself.'”® Other Commissioners believe that these
potential risks do not justify the rejection of expansion proposals in the United States, not least
because developments in other parts of the world are unlikely to be deterred by the U.S. example.
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C. An Alternative: Court Expansion Over Time

Most proponents of Court expansion have focused on the possibility of an immediate
increase in the number of Justices sitting on the Supreme Court. But Congress need not expand
the Court all at once—a prospect that came up during the public testimony before the Commission.
Congress could enact a law providing for the expansion of the Supreme Court over time.'® For
example, the Court could be increased by one Justice during each four-year presidential term until
the Court reached some maximum size (say, thirteen members). Or the Court could be expanded
by two Justices immediately, followed by two more Justices after an intervening presidential
election.

Such reform might not invite the same charges of partisanship as immediate expansion.
Expansion over time would also make it easier for the Court as an institution to adjust to the
addition of new members. Moreover, a long-term expansion could produce diversity and efficiency
benefits (although it would remain uncertain whether a larger Court would in fact be more diverse
or efficient). Such a reform could also reduce the temperature of judicial confirmation battles. If
the Supreme Court had more personnel—and those personnel were distributed more evenly across
presidential administrations—Dboth presidents and senators might be less invested in the fight over
a particular nominee. Indeed, as we discuss in detail m Chapter 3, this objective also animates
proposals for limiting the terms of Supreme Court Justices.

Such a long-term expansion would not, however, address as directly the legitimacy or
democracy crises that drive most proponents of Court expansion today. The problem for the current
Court, the argument goes, is not its size per se, but that its makeup has been improperly skewed
by one political party and that its current composition is reinforcing dangerous doctrinal trends.
Court expansion over time, especially if structured to give both political parties an equal
opportunity to fill new vacancies, would not necessarily ameliorate that concern (and might
exacerbate the perceived issue). In addition, the benefits of Court expansion spread out over time
are uncertain. Giving the President in each of the next four terms the opportunity to appoint at least
one Justice could help reduce the political importance of confirmations in the near term, but
because thirteen is a relatively small number, presidents and senators are likely to see the stakes
of appointing one of thirteen Justices as just as high as appointing one of nine. The proposals for
term limits that we explore in Chapter 3 more clearly address this concern because they would
regularize the timing of Supreme Court vacancies and appointments.

IV. Other Structural Reforms

At points in history, and in today’s debate over Supreme Court reform, lawmakers and
commentators have proposed different schemes for altering the composition of the Court beyond
its basic expansion. Though their details vary, these reforms can be grouped into three categories:
reforms that would structure the Supreme Court as a shifting or rotating set of nine (or more)
Justices from among a larger set of Article III judges; reforms that would institute a system
whereby a Court larger than nine would sit in panels; and reforms that would distribute partisan or
ideological influence over the Court’s composition. We find that these reforms present more
serious constitutional questions than basic Court expansion and that they also offer uncertain
practical benefits.
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A. Legality
1. Rotation and Panel Systems and the Requirement of “one supreme Court”

The first two reforms—rotation and panel systems—raise similar legal questions. Under a
rotation scheme, judges would rotate between service on the Supreme Court and the lower federal
courts; some subset of these judges would constitute “the Supreme Court” in a given case or
controversy.'®! A panel system could take a variety of forms: For instance, one subset of Justices
might be entrusted to decide questions falling within the Court’s “original Jurisdiction” and
another subset of Justices might be empowered to hear appeals (that is, cases reviewing decisions
of the lower courts).!®? Or, one subset of Justices might be entrusted to resolve statutory questions
and another subset could be entrusted to decide constitutional issues.'3

Both rotation and panel proposals face a potential constitutional obstacle in the
Constitution’s command in Article III, Section 1, that “[t]he judicial Power of the United States,
shall be vested in one supreme Court, and in such inferior Courts as the Congress may from time
to time ordain and establish.”!%* As a textual and structural matter, that provision suggests,
although it does not logically demand, a unitary apex court sitting together in every case the Court
takes up on the merits rather than a Court consisting of a shifting or floating voting membership.
We examine here the implications of the “one supreme Court” requirement. The rotation proposals,
because they would alter the duties currently performed by the Justices of the Supreme Court, also
could give rise to distinct constitutional concerns, both under the “good Behaviour” Clause of
Article ITI, Section 1 and the Appointments Clause of Article II, Section 2.!%° Because some of the
proposals for term limits raise similar concerns, and we therefore address these particular
constitutional issues in Chapter 3, we focus here on the meaning of “one supreme Court.”

a. Text and Early History. During the Constitutional Convention of 1787, James Madison
mitially proposed “that a National Judiciary be established to consist of one or more supreme
tribunals, and of inferior tribunals to be chosen by the National Legislature, to hold their offices
during good behaviour; and to receive punctually at stated times fixed compensation for their
services. . . .”1% But a few days later, the Convention opted for a “national judiciary . . . to consist
of One supreme tribunal, and of one or more inferior tribunals.”’®’ Subsequent versions of the
constitutional text then consistently referred to “one supreme Court.”!®® This textual change—
from “one or more supreme tribunals” to “one supreme Court”—may indicate that the Supreme
Court was to function as a single unit.!®

There 1s evidence that at least some Framers anticipated that the Supreme Court would hear
cases as a single unit. Later in the Convention, when the participants debated how Congress could
address workload concerns in the judiciary, Madison argued that Congress could simply add more
judges.!”® Gouverneur Morris responded that such an approach might work for the inferior federal
courts but not for the Supreme Court, because “[a]ll the business of a certain description whether
more or less must be done in that single tribunal.””!
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b. Subsequent Debates. The early historical evidence is sparse. Accordingly, we turn to the
way in which the “one supreme Court” language has been understood over time. In the nineteenth
century, Congress on a few occasions considered a rotation or a panel system for the Supreme
Court and, each time, some lawmakers questioned the constitutionality of such a scheme.

i. A Rotation System. In 1869 (as discussed in Section I1.A), Congress increased the size of
the Supreme Court from seven to nine members. During the debates over that reform, Congress
also considered expanding the size of the lower federal judiciary.!’? But one lawmaker suggested
an alternative: Congress could add sufficient personnel to the federal judiciary by greatly
expanding the Supreme Court (whose members were still expected to serve in part as lower circuit
court judges). Under the proposed system, the Court would consist of eighteen members; nine
members would serve on the Supreme Court at any given time, while the other nine would serve
as circuit court judges (“riding circuit”).!”® That is, the judges would rotate between the Supreme
Court and the circuit courts.

Several lawmakers objected that this system would be inconsistent with the constitutional
requirement for “one supreme Court.”'’* “The Constitution establishes the Supreme Court. . . .
[Y]ou have no right to say that half of those judges shall take no part in the adjudications of that
court.”!”> Opponents also worried that a panel system might lead to instability in the law: “[A]
court that was varying every year could never have stable decisions upon which the people of the
country could rely[.] . . .”!"¢

Supporters of the measure countered that Congress had the power to say how many Justices
could speak for the Court as a whole; after all, Congress had long established a quorum for the
Supreme Court.!”” Moreover, supporters argued, past precedents had not proven unstable simply
because they were decided by less than the full Court (but still a quorum).!”® Yet opponents insisted
that establishing a quorum—permitting fewer than the full number to issue a decision—was very
different from prohibiting some number of Justices from serving on the Supreme Court, if they so
chose.!” Ultimately, the proposal for an eighteen-member Court died in Congress. '

ii. A Panel System. In the 1890s, Congress considered a proposal for a panel system. The
issue arose as lawmakers sought to address a caseload crisis at the Supreme Court. The Court’s
appellate jurisdiction was still largely defined by the Judiciary Act of 1789, which required it to
review every case properly before it on appeal.!®! By 1890, the Court’s mandatory appellate docket
had swelled to over 1,800 cases, only four or five hundred of which it could dispose of in a given

year. 182

To address this caseload crisis, Congress considered a number of options. Senator William
Evarts proposed a plan to create a scheme of federal appellate courts and to give the Supreme
Court the discretion to review certain classes of cases via writs of certiorari. A version of this
proposal was ultimately enacted as the Judiciary Act of 1891.1%
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During the debates over this 1891 measure, some lawmakers proposed an alternative
reform to help the Court dispose of its appellate docket: The Court could hear cases in panels.
Under the proposal advanced by several members of the Senate Judiciary Committee, the Court
would hear most appeals in three-Justice panels, but the full Court would resolve federal
constitutional questions and (at its discretion) other cases of “unusual difficulty or importance.”%*
Observing that such panel systems existed in some states and other countries, the Senators asserted
that the Supreme Court could likewise “dispose speedily of all causes that may be upon its calendar
. b}lfssacting in separate divisions of three or more [J]ustices,” all hearing cases “at the same
time.”

The Senators argued that Congress could enact the proposal as part of its power to make
exceptions and regulations to the Supreme Court’s appellate jurisdiction.'®¢ Much like their
predecessors in 1869, they pointed out that Congress had long exercised the power to declare how
many Justices constituted a quorum—and, thus, how many Justices were required to speak for the
Court as a whole. Congress could, by extension, direct the Court to decide cases in panels.'®’” Nor,
according to the proponents, was such an arrangement at odds with the constitutional requirement
for “one supreme Court.” The Justices would “proceed at the same time to hear arguments and
pronounce decisions, not as three separate Supreme Courts, but as one Supreme Court, exercising
its appellate jurisdiction in a twofold or threefold manner at the same time.”®® The Senators added
that, if a panel was presented with “a question of extraordinary difficulty or high consideration, . .
. provision should be, and can be, made for the matter being heard before all.”!%

Other lawmakers were skeptical of the reform. Some insisted that a panel system would
violate the constitutional requirement for “one supreme Court.”'®® “The power of Congress [to
regulate the Court’s appellate jurisdiction] can not be held to extend to legislation which would
break up the Supreme Court into fragments and substitute several courts with power to hear and
finally determine causes for the one Supreme Court provided by the Constitution.”'®! Some
lawmakers also worried that a decision rendered by less than the full Court would lack legitimacy
with the public.'*? Ultimately, the proposal was rejected by the Senate.!*?

iii. Views of Justices. Although there does not appear to have been another sustained debate
in Congress about the validity of a rotation or a panel system, on several occasions, when Congress
has considered reforms to deal with the Supreme Court’s capacity constraints, individual Justices
have noted—and expressed concerns about—the possibility of splitting the Court into subsets. For
example, in the 1920s, Chief Justice Taft insisted that Congress “could not adopt” the panel
approach that existed in some states, “because our Constitution provides that there shall be one
Supreme Court, and it i1s doubtful whether you could constitutionally divide the court into two
parts.”1%4
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In responding to President Roosevelt’s 1937 Court-packing plan, Chief Justice Hughes also
doubted the wisdom or the constitutionality of a panel system. As noted, the Chief Justice’s letter
addressed Roosevelt’s initial claim that the plan would promote judicial efficiency by enabling the
Court to resolve more cases. Chief Justice Hughes argued that the proposed expansion would
“impair [the Court’s] efficiency so long as the Court acts as a unit.”'*> He went on to consider the
possibility of a panel scheme. Much like some lawmakers in 1891, Chief Justice Hughes worried
that a decision by less than the full Court would be seen as less legitimate: “A large proportion of
the cases we hear are important and a decision by a part of the Court would be unsatisfactory.”!%
The Chief Justice also “call[ed] attention to the provisions of [A]rticle III, section 1, of the
Constitution that the judicial power of the United States shall be vested in ‘one Supreme Court.” .
.. The Constitution does not appear to authorize two or more Supreme Courts or two or more parts
of a supreme court functioning in effect as separate courts.”!*’

In the 1970s and 1980s, Congress once again considered reforms to help the Supreme Court
deal with its caseload. These discussions eventually led to the Judiciary Act of 1988, which granted
the Supreme Court the discretion to decide whether to review virtually every appeal.!®® During the
debates leading up to this reform, Chief Justice Burger, much like his predecessors, asserted that
a panel system was not a viable alternative: “Such a change would appear to alter the basic concept
of ‘one supreme Court’ under Article IT1.”'%

c. Analysis. Legality of Rotation and Panel Systems. Nothing in the history the Commission
has reviewed surrounding the drafting or adoption of this “one supreme Court” provision, dating
to the 1787 Constitution and unchanged since, supplements the lessons of text and structure by
revealing the thinking that underlay the creation of one Supreme Court. The Constitution clearly
reflects the desire to have an apex judicial body operating in some meaningful sense as a single
“court” and not merely as a scattering of individual jurists, in order to resolve in a nationally
uniform way issues about the meaning of national law. The Constitution as written, for example,
clearly would not permit treating all Article III judges sitting at any given time as “77e” Supreme
Court of the United States and either polling that entire mass or randomly sampling individual
judges’ votes in order to emerge with a single result, by some algorithm but without mutual
consultation or collaboration (and, presumably, no opinion of the “Court”) in each case.
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Setting aside examples that extreme, “one supreme Court” could be deemed a single court,
even if it heard some cases in smaller subsets—as long as the full Court, sitting as a whole, were
able to review decisions of the panels.?®’ In other words, it would be possible to speak of one
Supreme Court in reference to a large apex body that is nonetheless fragmented into panels in the
first instance, as long as a mechanism exists for ultimately emerging with a single, authoritative
answer to whatever questions of fact or law the “judges of the Supreme Court” are charged with
resolving. The Commission is not prepared to conclude that the Constitution, properly understood,
necessarily rules out these rotation and panel systems simply on the ground that each would entail
having less than the full set of sitting Justices making initial decisions for the Court as a whole.
The thirteen United States Courts of Appeals, for instance, are understood to constitute thirteen
unitary courts even though each of them typically sits in panels of three, reserving en banc sittings
for special occasions and treating each panel’s decision as binding on all future panels of the same
circuit unless and until reversed by that circuit sitting en banc. That practice obviously carries
different implications for the circuits with fewer judges than for those that are more numerous: the
number currently ranges from six on the First Circuit to twenty-nine on the Ninth. A similar
construct would be linguistically possible for the U.S. Supreme Court, and a creditable argument
could be made that the availability of a much larger pool from which individual panels of nine or
perhaps a smaller number could sit in most cases, setting aside practical problems, would reconcile
the scheme with Article III’s specification of “one supreme Court.”

It is notable, however, that both lawmakers and Supreme Court Justices have over the years
questioned the constitutionality of a rotation or a panel system. In the nineteenth century, some
lawmakers doubted that Congress could prevent an individual who was appointed to the Supreme
Court from serving on that Court, if the Justice so chose: “The Constitution establishes the
Supreme Court. . . . [Y]ou have no right to say that half of those judges shall take no part in the
adjudications of that court.”?°! More generally, lawmakers questioned Congress’s power to “break
up the Supreme Court into fragments and substitute several courts with power to hear and finally
determine causes for the one Supreme Court provided by the Constitution.”2??

Members of the Supreme Court have expressed similar concerns. In 1937, Chief Justice
Hughes declared that “[t]he Constitution does not appear to authorize two or more Supreme Courts
or two or more parts of a supreme court functioning in effect as separate courts.”?*® To be sure,
statements of the Justices may not be the most reliable evidence of the meaning of Article III; the
Justices may have an incentive to preserve the Court’s existing institutional authority. But it is
nevertheless significant that, while Justices have nof in the past questioned Congress’s power to
modify the size of the Supreme Court, they have openly questioned the legality of these other
structural reforms. Accordingly, rotation and panel systems are more vulnerable to a constitutional
challenge than simple Court expansion.
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2. Proposals to Distribute Partisan or Ideological Influence

Other proposals focus on ensuring ideological balance on the Supreme Court. One version
of this idea would expand the Court to fifteen seats, with a significant change in how the Justices
would be appointed. To start, five Justices “would be affiliated with the Democratic Party” and
“five with the Republican Party.”?** These initial ten justices “would then select five additional
Justices chosen from current circuit (or possibly district) court judges”™ to serve for a short-term
period.?®

Any reform of this character seems to be on a collision course with the Constitution’s clear
specification in Article II, Section 2, of how “Judges of the supreme Court” are to be selected—
namely, by presidential nomination and Senate confirmation.?%® Article II does not permit “Judges
of the supreme Court” to be selected by other members of that Court. This reform also may be
seen to be in some tension with core First Amendment freedoms of political speech, association,
and thought, as it may be seen as locking the major parties as they exist today into control over
Court appointments.

B. The Value of Rotation, Panel, and Balance Systems

The rotation and panel proposals might enhance the Court’s operations by injecting vitality
and diversity of various kinds into the Court or better enabling the Court to hear greater numbers
of cases. These reforms also would reduce the power of any single individual on the Court, though
by themselves they would not meaningfully reduce the power of the Court as a whole within the
U.S. system of constitutional government. The proposals aimed more directly at distributing the
partisan or ideological affiliations and identities of the Justices could help reduce the stakes of the
nomination and confirmation processes and in turn make the Court less of a source of political
acrimony, particularly proposals that would give each President a specific number of appointments
each term. These types of reforms also squarely acknowledge the political implications of the
Court’s decisionmaking, but they do not directly address the scope of the Court’s power.
Ultimately, however, we conclude that although these proposals may have real benefits, those
benefits are speculative and the pursuit of such reforms may not be worth the dramatic
reconceptualization of the Article III judiciary they would require.

1. Policy Analysis of Rotation and Panel Proposals

a. Rotation Proposals. Proposals that would call for the rotation of Justices on and off the
Supreme Court involve changing the membership of the Court on some sort of semi-regular basis;
judges would alternate between actively hearing the cases of the Supreme Court and serving on
the courts of appeals. Justices would be drawn according to a sorting process from a considerably
larger collection of Article ITI judges—a set that could include all Article III judges or a prescribed
subset of those judges. That larger set of Justices would be formally designated Supreme Court
Justices serving during good behavior from the time of their appointment as Supreme Court
Justices, but only a smaller subset of these judges would function as the Supreme Court of the
United States in any given “case” or “controversy.”?"’
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By expanding the number of Justices who would sit on the Court, rotation proposals reduce
the power of any single individual over the outcomes of the Court’s cases. Rotation would thus
address the need for litigants to gear their strategies toward the predilections of a single Justice
perceived as the swing vote and would reduce the power of a single swing voter on the Court
(though not necessarily a moderate swing “bloc”) from shaping the trajectory of the Court’s
doctrine.?® In addition, by incorporating a greater number of judges, these proposals could help
regularly rejuvenate the Court by consistently introducing greater diversity of perspective,
interpretive approach, and professional and geographic background, among other things, into its
decisionmaking. Taken together, these features of rotation systems might enhance the Court’s
legitimacy in the eyes of the public by extending decisionmaking power over matters of great
consequence beyond the same nine individuals, though the Court would still be composed of
Article ITI judges with life tenure. And rotation might lower the stakes of any single confirmation
and thus help to ameliorate the partisan warfare that characterizes the nomination and appointment

p1‘0cess.2°9

Each of these potential benefits, however, may well be offset by significant costs. A
rotation system could introduce inefficiencies into the Court’s work, for example, or otherwise
undermine the supervisory and unifying functions it performs within the U.S. legal system.?!° The
utility of these proposals would depend in part on the size of the pool from which the Justices
would be drawn; a pool that is too small or chosen by partisan actors would produce little
advantage over the status quo. But the larger that pool, the more unwieldy and unstable the
Supreme Court’s decisionmaking processes would become. A regularly fluctuating Court might
also undermine the collegiality and familiarity that enables the Justices to manage contentious
cases, including through the resolution of hard cases through compromise. A lack of consistency
in the Court’s personnel could compromise its ability to provide guidance to lower courts and state
courts as the result of more rapid doctrinal change on the Court. Most importantly, a rotation
system that does not otherwise address the power of the Court could well heighten the stakes of
confirmation processes for appellate judges.

Proponents of rotation contend, however, that Justices under this model would prioritize
restraint and narrow decisionmaking for fear that a subsequent collection of Justices might overrule
extreme or outlying precedent,?!! which in turn would lower the stakes of Supreme Court
judgments and therefore judicial confirmations. But it is not clear that having a larger Court whose
personnel churns will lead the Court to accept fewer cases of great import or otherwise exercise
the power of judicial review more modestly.
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b. Panel Proposals. The need for the Justices to sit on panels could well arise as a
consequence of other reform proposals that would lead to significant expansion of the Court’s
numbers. If an initial attempt at Court expansion were to prompt future expansions as the result of
partisan competition in the political branches, or if the transition to a system of term limits were
to temporarily expand the size of the Court, there could be too many Justices to efficiently hear
cases 1n all instances. Size would thus necessitate panels, with a potential en banc procedure for
resolving significant disputes or conflicts between panels in order to provide adequate guidance to
the lower courts, as discussed in Chapter 3 of this Report. This model could introduce some
mefficiencies into the Court’s decisionmaking, but given that the courts of appeals and
constitutional and high courts in other jurisdictions function effectively on this model, these
mefficiencies would seem to be manageable if they were necessary consequences of larger,
otherwise justified reforms.>!?

The question then becomes whether there would be virtues in the first instance in
establishing a panel system. Other constitutional courts, as well as state high courts, structure their
decisionmaking in this way, whether by assigning particular types of cases to different panels or
courts (constitutional vs. statutory cases, or criminal vs. civil cases, for example).?!® The
Commission heard persuasive testimony suggesting that some apex courts in other nations manage
to function with panels or layers, suggesting that complaints about the inherent infeasibility or
moperability of such systems are overdrawn.

A Court structured in this way would have to be sensitive to the need for the clear
development of doctrine to provide adequate supervision of the lower courts, though the often
fractured decisionmaking of the U.S. Supreme Court underscores that even the current
composition can produce inefficiencies; such challenges might simply be an unavoidable aspect
of deciding complex and novel cases by a set of individuals who hold different theories of
mterpretation and of the Constitution’s meaning. A panel system would certainly expand
perspectives and representation on the Court, though the extent of these benefits would be limited
by the need to keep the overall size of the Court reasonable and manageable. Structuring panels
along substantive lines might also produce specialization benefits, which might be especially
useful when the Court deals with technical matters whose resolution would benefit from
particularized expertise. And yet, the current Court’s non-specialized character is itself a virtue; at
least in theory, it facilitates fresh and open judgment about cases. More important, substantive
areas of the law intersect and are deeply interrelated; it would be difficult, for example, to bifurcate
constitutional and statutory analysis, since constitutional presumptions frequently inform how
courts and others evaluate statutes.
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2. Proposals to Distribute Partisan or Ideological Influence

As the Commission heard from numerous witnesses, and as has been established
throughout this Report, calls for reform have been motivated in significant part by the perceived
mismatch between the ideological composition of the Court and the views of the public as reflected
in election outcomes at particular points in time.?!* The fact that the Court’s membership is often
determined by the contingencies of the Justices’ retirement or death exacerbates this concern and
raises the stakes of the nomination and confirmation processes. It is not surprising, then, that some
reform proposals would attempt to ameliorate this problem by distributing appointments more
predictably and by trying to ensure rough alignment between the Court and electoral majorities.

One such proposal, closely related to the term limits proposal and discussed in Chapter 3
of this Report, would give each President two nominations per term.?!> This proposal could go a
long way toward reducing the partisan rancor of the confirmation process and lowering the stakes
of appointments by ensuring that a party controlling the White House need not wait for
happenstance to be able to influence the Court. This proposal also would address the anomaly of
some presidents appointing as many as three Justices in one term and others having no
opportunities to influence the Court in the same amount of time. As noted in Chapter 3, these
benefits would depend on a functional confirmation process to ensure that each President could in
fact make two nominations. And ultimately this sort of proposal is most productively considered
alongside term limits; unlike a system of term limits, which could eventually stabilize at a
particular number of Justices, this proposal could lead to an always expanding and contracting
Court.

The other type of proposal that would introduce partisan or ideological balance onto the
Court as a matter of design would require an even or roughly even number of Justices with
affiliations from the two major political parties, on the model of independent commissions, with
five additional judges to be chosen from the circuit or district courts by the party-affiliated
Justices.?!® This approach—sometimes called the balanced bench—might ensure some form of
ideological even-handedness, and therefore moderation, which could help to keep the outcomes of
Court decisions in line with public opinion. This form of balance could help induce compromise
among the Justices, especially under those proposals that would set the size of the Court at an even
number.?!” These virtues would in turn temper the confirmation wars by ensuring that both parties
have roughly equal influence over the Court.

But it 1s far from clear that ideological balance is in and of itself a desirable goal. If there
1s no such balance in the political branches, requiring such balance on the Court could make it
msufficiently responsive to electoral outcomes. In other words, if the goal were to ensure that the
Court roughly reflects the public will and exhibits a degree of responsiveness to the political
composition of the people at a given time, artificial balance between the two political parties would
not achieve that objective. A balanced bench could be preferable to the status quo for those
observers of the Court who perceive a significant mismatch between its composition today and the
body politics.?!® But institutionalizing such a requirement could block or would not be preferable
to farther reaching change.
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What is more, an explicit requirement that Justices be affiliated with particular parties
would constrain the pool of potential nominees and reinforce the notion that Justices are partisan
actors. Even if we accept the fact that the Justices’ judgments have political implications and
ideological motivations, this close identification of Justices with political party could undermine
the perception of judicial independence, which is important to the acceptance of and compliance
with the Court’s decisions. It also seems likely that a “balanced bench” would continue to produce
a significant number of divided results in contested cases, even on an evenly divided Court,
keeping the Court at the center of charged political debates, for better or worse. Unless the types
of cases the Court hears were to change markedly, its decisions would continue to have major
political significance, and even more moderated outcomes that may result from these balancing
proposals could still keep the Court central to political life.
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https://www.whitehouse.gov/wp-content/uploads/2021/07/Kramer-Testimony.pdf (“Paradoxical as it sounds,
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that tit” really will be matched by ‘tat,” opposing parties learn to cooperate.”).

124 See Presidential Commission on the Supreme Court of the United States 4 (July 20, 2021) (written testimony of
Wade  Henderson, Leadership Conference on  Civil Rights),  https://www.whitehouse.gov/wp-
content/uploads/2021/07/Henderson-Testimony.pdf; id. at 10 (“Courts rely on public trust for legitimacy, and
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125 See LEE EPSTEIN, JEFFREY A. SEGAL, HAROLD J. SPAETH & THOMAS G. WALKER., THE SUPREME COURT
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the past eighteen months. See JOHN G. ROBERTS, JR.. 2019 YEAR-END REPORT ON THE FEDERAL JUDICIARY 5-6 (2019),
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127 See Presidential Commission on the Supreme Court of the United States 8 (June 30, 2021) (written testimony of
Noah Feldman, Harvard Law School) [hereinafter Feldman Testimony], https:/www.whitehouse.gov/wp-
content/uploads/2021/06/Feldman-Presidential-Commission-6-25-21.pdf (“Under almost all ordinary circumstances,
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the reputation of the Court as a legal institution . . . .”); Presidential Commission on the Supreme Court of the United
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Maya Sen, John F. Kennedy School of Government, Harvard University), https:/www.whitehouse.gov/wp-
content/uploads/2021/06/Sen-Written-Testimony.pdf (noting that “simply expanding the size of the Supreme Court is
unpopular among the public” and citing polls showing that only 26% or 32% of Americans favor increasing the
number of Justices).

129 See Presidential Commission on the Supreme Court of the United States 2:58:15-2:58:44 (June 30, 2021) (oral
testimony of Maya Sen, John F. Kennedy School of Government, Harvard University),
https://www.whitehouse.gov/pcscotus/public-meetings/june-30-2021 (“How would the public perceive court
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130 See McConnell Testimony, supra note 127, at 2 (asserting that “judicial nominations and confirmations have
become increasingly bitter and partisan for the past thirty-five years . . . [b]eginning with the unprecedented ideological
assault on nominee Robert Bork in 1987, which Republicans still have not forgotten™); id. at 3-4 (“The Senate’s
decision not to hold hearings or a vote on the Garland nomination was permissible under both the Constitution and
the Senate’s rules. . . . The decision of the Republican majority in 2016 to block the Garland nomination was political
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interference with the independence of the Court. This would be a severe blow to the reputation of the Court as a legal
institution . . . .”); Presidential Commission on the Supreme Court of the United States 16 (July 20, 2021) (written
testimony of  Stephen E. Sachs, Harvard Law  School), https:/www.whitehouse.gov/wp-
content/uploads/2021/07/Sachs-Testimony.pdf (“[R]eforms that are not perceived by both sides as enhancing the
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132 See Feldman Testimony, supra note 127, at 9 (“Court-packing would likely become a tit-for-tat practice” and would
“drastically reduc[e] the court’s institutional legitimacy.”).

133 See MORRIS FIORINA, DIVIDED GOVERNMENT 1 (2d ed. 1996); see also Mark Tushnet, The Pirate’s Code:
Constitutional Conventions in U.S. Constitutional Law, 45 PEPP. L. REV. 481, 499-502 (2018) (offering reasons to
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134 See Adam Chilton, Daniel Epps, Kyle Rozema & Maya Sen, The Endgame of Court-Packing 2-3 (May 3, 2021)
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135 Presidential Commission on the Supreme Court of the United States 20-21 (July 20, 2021) (written testimony of
Vicki C. Jackson, Harvard Law School) [hereinafter Jackson Testimony], https://www.whitehouse.gov/wp-
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Court Practitioners’ Committee Testimony, supra note 127, at 90 (“If Democrats were to [add seats for the purpose
of affecting the Court’s jurisprudence] now, Republicans would surely adopt the same tactic when they next have the
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See U.S. CONST. art. IL, § 1, cl. 2-4, amended by U.S. CONST. amend. XII. This system makes it possible for the
President to take office without having won the popular vote.
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1 (2020).

147 Jackson Testimony, supra note 135, at 20-21.
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William Raftery, Up, Down, All Around, 100 JUDICATURE 7 (Autumn 2016).

150 The size of foreign supreme courts varies dramatically. One study found that most of the supreme courts in Europe
have more than twenty judges serving on them, and some have well over a hundred members. Alan Uzelac, Supreme
Courts in the 21st Century: Should Organisation Follow the Function?, 81 STUDIA IURIDICA 125, 135 (2019). The
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twelve-month stints on the Court); Presidential Commission on the Supreme Court of the United States 17 (July 20,
2021) (written testimony of Jamal Greene, Columbia Law School at 17), https://www.whitehouse.gov/wp-
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