IMPORTANT NOTE ON THESE DISCUSSION MATERIALS

The following are discussion materials assembled solely for deliberation by the President’s
Commission on the Supreme Court of the United States. Each set of discussion materials was
prepared by a working group for the Commission’s use in studying and deliberating on the issues
identified in Executive Order 14023 and is informed by the Commission’s public deliberations on
October 15, 2021.

These materials attempt to set forth the broad range of arguments that have been made in the
course of the public debate over reform of the Supreme Court. They were designed to be
inclusive in their discussion of these arguments to assist the Commission in robust, wide-ranging
deliberations.

The inclusion of particular arguments in these draft materials does not constitute a Commission
endorsement or rejection of any of them, and specific points of analysis or particular
perspectives appearing in the drafts should not be understood to reflect the Commission’s views
or those of any particular Commissioner. Consistent with Executive Order 14023, the
Commission includes members with diverse perspectives on these issues. Commissioners
therefore can be expected to hold various and even strongly opposing views, which will be the
subject of deliberation at the public meeting scheduled for November 19, 2021.

Prior to its next public meeting, the Commission will post a draft final Report for deliberation
and a vote on its submission to the President.



INTRODUCTION: THE GENESIS OF THE REFORM DEBATE AND THE
COMMISSION’S MISSION

On April 9, 2021, President Joseph R. Biden issued an executive order establishing this
Commission. The Order charged the Commission with producing a Report for the President that
addresses three sets of questions. First, the Report should include “[a]n account of the
contemporary commentary and debate about the role and operation of the Supreme Court in our
constitutional system and about the functioning of the constitutional process by which the
President nominates and, by and with the advice and consent of the Senate, appoints Justices to
the Supreme Court.”! Second, the Report should consider the “historical background of other
periods in the nation’s history when the Supreme Court’s role and the nominations and advice-
and-consent process were subject to critical assessment and prompted proposals for reform.”?
Third, the Report should provide an analysis of the principal arguments for and against particular
proposals to reform the Supreme Court, “including an appraisal of [their] merits and legality.”?

This Commission is the most recent of various committees and commissions established
over the last fifty years to explore judicial reform. These have addressed a wide range of issues,
such as caseload management and capacity, judicial disciplinary codes and administration, and
the organization of the lower federal courts. Consistent with this history, President Biden’s Order
charged this Commission to enlist experts, as well as the public, to “ensure that its work is
informed by a broad spectrum of ideas” on the question of Supreme Court reform.*

I The Genesis of Today’s Reform Debate

In October of 2020, then-presidential candidate Biden stated his intention, if elected, to
create a bipartisan commission to examine Supreme Court reform. In response to a question
about whether he supported proposals to expand the number of Justices on the Court, Biden
responded that “it’s not about court packing” and observed that constitutional scholars have
debated a range of Court reform proposals.’

The President’s comments and the Commission’s subsequent creation underscore that the
nation has been engaged for some time in an intense and ongoing debate about the Court’s
composition, the direction of its jurisprudence, and whether one political party or the other has
breached norms that guide the process of confirming new Justices. Political actors, lawmakers,
and commentators have articulated sharply divergent accounts of why conflict over the Court has
escalated in recent years. And they disagree about whether these political struggles have
undermined the Court’s legitimacy.®

The Commission does not purport to offer a consensus history of the last decades of
conflict over the Supreme Court, nor does it come to a conclusion about whether the Court has
suffered a loss or crisis of legitimacy. Commissioners hold very different views on these matters.
Without purporting to resolve any of those differences, this introductory Chapter offers a set of
observations that provide context for President Biden’s decision to issue the April 2021
Executive Order and discusses a set of criteria by which the broader debate might be appraised.



A. Conflict Over the Court

The role the Court plays in major political and social conflicts has long made its
composition and jurisprudence subjects of debate in the nation’s civic life. Throughout American
history, including in recent decades, conflict over the Court has played out with varying degrees
of intensity in the processes by which the President nominates and the Senate confirms new
Justices. In recent decades, both Democrats and Republicans have lamented that nominees,
prepared by the White House staff, have systematically sidestepped candid answers to questions
about their records and judicial philosophies, although many also agree that nominees should
not answer questions in ways that might be seen as pre-committing themselves to particular
outcomes in future cases.

Nominations to the Court have been fiercely opposed for a range of reasons. President
Woodrow Wilson’s nomination of Louis Brandeis generated aggressive opposition fueled by
antisemitism.” President Herbert Hoover’s nomination of John J. Parker was opposed by civil
rights groups and labor organizations, and was ultimately defeated at least in part because of
Parker’s expressed opposition, while a candidate for Governor of North Carolina, to the
participation of Black people in politics.® When President Lyndon Johnson nominated Judge
Thurgood Marshall—a trailblazing civil rights lawyer, former federal appellate judge, and, at
the time of his nomination, Solicitor General of the United States—to be the first Black
member of the Court, Marshall was confronted with hostile and racist questions from
segregationist Senators.’

Other nominations were fiercely contested because of opposition to the nominee’s
judicial philosophy.'® When the Senate rejected President Ronald Reagan’s nomination of Judge
Robert Bork to the Court in 1987, Judge Bork’s supporters contended that he was a highly
qualified nominee who was subjected to deceptive and inflammatory partisan criticism; his
record and views, supporters claimed, were mischaracterized by his opponents. Defenders of the
Senate’s treatment of Judge Bork, by contrast, asserted that he received an extensive hearing
at which he had an opportunity to present and defend his views at length, and that his
nomination failed by a bipartisan majority vote after a floor debate because of fundamental
and legitimate disagreements with his legal views and judicial philosophy.

Three recent nominations have generated especially bitter partisan conflict. We explore
those nomination battles in greater detail in Chapter 2 of this Report but note them here because
of their role in the debates leading to the formation of this bipartisan Commission. First, after
Justice Antonin Scalia died in February 2016, the Republican majority in the Senate refused to
consider President Barack Obama’s March 2016 nomination of Chief Judge Merrick Garland to
fill that seat. The Republican Senate leadership argued that the nation was poised in a matter of
months to elect a new President, who should be able to appoint Justice Scalia’s successor. It thus
declined to take any formal action, such as a hearing or a vote, on the Garland nomination.
President Donald Trump later appointed Judge Neil Gorsuch to fill the vacant seat. Next, in the
summer of 2018, Justice Anthony Kennedy—widely viewed as occupying the Court’s
ideological center—announced his retirement. President Trump then nominated Judge Brett
Kavanaugh, whom the Senate confirmed in October 2018 after contentious hearings and floor



debate. Finally, Justice Ruth Bader Ginsburg died in September 2020, creating another election-
year vacancy. Although the Senate’s Republican majority had opposed the election-year
confirmation of Judge Garland for nearly eight months before the 2016 election, this time it took
up President Trump’s nomination of Judge Amy Coney Barrett and confirmed her in less than
one month, on October 26, after voting in the 2020 presidential election had already commenced.
Senate Democrats participated in the Judiciary Committee hearings and final vote on Justice
Barrett’s nomination, but most declined individual meetings with her, and the Democrats on the
Judiciary Committee boycotted the final committee vote to express their objection to the timing
of the nomination.

These events directly motivate some of the current calls for Supreme Court reform by
those who argue that the seats previously occupied by Justices Scalia and Ginsburg were “stolen’
by Republicans from Democrats. According to these critics, Republicans achieved the current
conservative dominance of the Court by disregarding the norms that should govern and have
governed the appointments process in the past.!! Critics of the treatment of the Garland
nomination in particular emphasize that the Senate majority’s refusal to take any formal action at
all on that nomination broke important new ground, departing from historical practice dating
back to the nineteenth century. In addition, according to critics, the fact that Republicans were
willing to act on Justice Barrett’s nomination just before the 2020 election undermines their
claim that their refusal to consider Judge Garland’s nomination was motivated by the principle
that Supreme Court vacancies ought not be filled in an election year. In response, defenders of
the Senate majority point out that Judge Garland was nominated when the White House and the
Senate were controlled by different political parties, while Justice Barrett was nominated when
both institutions were controlled by the same party. More broadly, these defenders assert that the
Senate majority’s actions during these two periods did not violate any well-established norms or
disrupt any consistent historical practice. Over the course of American history, they note, Senate
majorities periodically have declined to take up nominations in election years or have used the
filibuster to deny a sitting President a confirmation, in order to reserve the choice for his
successor.
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Several witnesses who testified before or provided written submissions to the
Commission observed that partisan conflict over nominations has occurred throughout the
nation’s history, particularly in election years.'?> According to one witness, historically the Senate
has confirmed nearly ninety percent of Supreme Court nominees when the President’s party is in
power but “fewer than 60 percent of nominees under divided government.”!? Similarly, the same
witness observed that over eighty percent of nominees are confirmed when nominated “in the
first three years of a presidential term,” but “barely more than half” when nominated “in the
fourth (election) year.”'* Nonetheless, most witnesses agreed that conflict has intensified in
recent years. One witness cited the history of confirmations since the Reagan Administration as
one of a “continuous cycle of escalation” of partisan conflict over nominations to both lower
courts and the Supreme Court.'> This escalation originates in the belief, held by both parties, that
“the other side plays dirty and will manipulate the rules to its own advantage,” conferring on the
party in power “a significant incentive to violate the current norms when it has the chance.”'¢
The witness summarized the current state of affairs: “[E]ach side . . . believ[es], probably rightly,
that the other side would do the same as soon as it had the chance. It’s a classic prisoner’s



dilemma, and it operates according to its own logic.”!” Another witness characterized this recent
history as “decades of political circus.”!8

The Commission also received a survey of a bipartisan group of former Senate staffers,
including those who have served the current and former leadership of the Senate Judiciary
Committee, documenting their views on the state of the confirmation process. The results
reflected broad bipartisan agreement that the confirmation process has come under severe strain
from partisan conflict, though Republican and Democratic staffers disagreed about the causes of
the strain. Democrats cited the controversies surrounding the nominations of Judge Garland and
Justice Barrett as evidence of Republican bad faith and disregard of longstanding norms.
Republicans cited the hearings on the nominations of Judge Bork, Justice Clarence Thomas, and
Justice Kavanaugh, and blamed Democrats for personal attacks on nominees designed to derail
nominations for partisan or ideological reasons. !

The recent history of Senate confirmation votes supports witnesses’ accounts of
escalating partisanship. For seventy years until 1968, most Justices were confirmed by voice
vote. Since then, roll call voting has become the norm, and votes have divided increasingly along
party lines.?° Justice Sonia Sotomayor received 68 votes (all Democrats and nine Republicans
voting to confirm); Justice Elena Kagan, 63 (all but one Democrat and only five Republicans
voting to confirm); Justice Gorsuch, 54 (all Republicans and only three Democrats voting to
confirm); Justice Kavanaugh, 50 (all Republicans and just one Democrat voting to confirm); and
Justice Barrett, 52 (all but one Republican and no Democrat voting to confirm).

To be sure, over the last fifty years, some nominees have received significant bipartisan
support. Some of those nominations—including Justice Scalia (confirmed in 1986 with 98
votes), Justice Ginsburg (confirmed in 1993 with 96 votes), and Justice Stephen Breyer
(confirmed in 1994 with 87 votes)—occurred when the Senate was controlled by the President’s
party. Others—including Justice Kennedy (confirmed unanimously in 1988, an election year,
after Judge Bork’s nomination was rejected) and Justice David Souter (confirmed in 1990 with
90 votes)—occurred when the Senate majority was not aligned with the President. Unmistakably,
however, the trend over the last three decades has been toward more partisan conflict, which has
affected nominations to the lower courts as well as to the Supreme Court.

The confirmation battles of recent years have given rise to multi-million dollar lobbying
campaigns seeking to mobilize public pressure for or against particular nominations. Millions of
dollars were spent for and against the nominations of Justices Kavanaugh and Barrett.?! There is
little reason to doubt that nominations will continue to trigger expensive campaigns to shape
public opinion and pressure undecided Senators to vote in a particular way. Indeed, when
vacancies arise, political and interest group allies now expect the President to thoroughly vet
nominees for their substantive views in an effort to ensure that the nominee will advance the
desired ideological outlook. Presidents are also expected to nominate individuals who, if
confirmed, will be young enough to serve for many decades. In short, political actors now
perceive the stakes of each nomination to be exceedingly high, especially if confirmation is seen
as likely to lead to an immediate shift in the balance of power between Court “liberals” and
“conservatives.”



As witness testimony before the Commission suggested, the struggles over the
confirmation process appear likely to persist, if not intensify. One witness testified that the
partisan escalation of recent years may lead future Senate majorities to decline to take up any
nomination from a President of the opposing party at any time at all, not just in the last year of
the President’s term.?? At various times and to different degrees, party leaders have expressed a
readiness to resort to these kinds of tactics as a matter of course. In 2021, Republican Leader
Mitch McConnell stated that if his party won a majority in the Senate in the 2022 midterm
elections, he would not commit to acting on any Supreme Court nomination by President Biden
in 2023 and indicated that it was “highly unlikely” he would agree to any such consideration in
the 2024 presidential election year.?* In 2007, Senator Chuck Schumer, then a member of the
Senate Democratic leadership and now the Senate Majority Leader, observed in a speech that, for
the eighteen months remaining in George W. Bush’s presidency, “[w]e should reverse the
presumption of confirmation.”?* He set the nomination of a “moderate” as a condition of
confirmation, asserting that “the Supreme Court is dangerously out of balance” and that a Bush
nomination should not be confirmed “except in extraordinary circumstances.”*> Defenders of
recent Republican actions point to these statements as evidence that both sides have engaged or
have been prepared to engage in similar practices. They therefore contend that Republicans
cannot fairly be charged with breaching any established norms. Critics of the Republicans’
approach see a distinction between Senator McConnell’s and Senator Schumer’s respective
statements. They view it as improper for the Senate simply to refuse to consider a President’s
nominees, but claim it is different, and appropriate, for a Senate majority that is not aligned with
the President to insist that the President’s nominees be relatively moderate. Of course, what it
means for a nominee to be “moderate,” and whether any given nominee is accurately described
as such, are often matters of significant disagreement.

B. The Stakes of the Reform Debate

The Court reform debate is not merely a byproduct of recent partisan conflict. Rather, it
is a high-stakes debate because of the unique role and structure of the Supreme Court. The
Court’s decisions have extraordinary impact on the lives of Americans generally. The Court also
exercises enormous power within the U.S. system of government, as do the individual Justices
themselves, who serve for life. The sharp polarization in contemporary American politics only
exacerbates the conflict over the Court.

The Court has long occupied a central and often contested role in shaping American
political and civic life. In the modern era, its decisions continue to have both immediate and
long-term effects on the welfare of individuals and communities throughout the country,
including by affecting the rights of people of the same sex to marry, the right to bear arms,
religious liberty, property ownership, women’s reproductive rights and freedoms, access to
health care, participation in the political process and voting, the structure of government and the
separation of powers, the operation of the criminal justice system, diversity in higher education,
and the regulation of workplaces and the right to organize.?® The stakes of the nomination
process are so high precisely because they implicate matters of great public concern. Indeed, at
various moments throughout history, conservatives and progressives alike have turned to the



Court to protect the rights they most value and to define the authority of the elected branches of
the federal government and of the states in accord with their understandings of the Constitution.

The controversies surrounding the Court are heightened by the combination of—as one
witness put it—a “very powerful Supreme Court” and ““a nearly-impossible-to-amend
constitution.”?” Consequently, when the Court generates “a firestorm of controversy, the only
practical avenue for overturning decisions of the Court has been through changing the judges
who sit on that Court.”?® The fact that Justices have life tenure—and therefore often serve for
upwards of thirty years in the modern era—only heightens the stakes of who joins the Court. Up
until the late 1960s, the average term of service was fifteen years. It has now risen to roughly
twenty-six years, and a number of Justices have served three or more decades, spanning
numerous election cycles and presidential administrations. It is hardly a surprise, then, that key
segments of the American public are so heavily invested in making sure that the “right” nominee
is confirmed.

The highly polarized politics of the current era threaten to transform this already high-
stakes process into one that is badly broken.? Political scientists generally agree that “the period
since the 1980s has largely featured deepening dispute and standoff between the parties,
accompanied by intensifying political and social polarization.”° This polarization is not simply a
matter of partisan competition for its own sake, but also reflects a greater and more stable
ideological divide between the two major political parties.?! As the parties become more accurate
proxies for deep ideological disagreements, the realistic potential for bipartisan compromise and
cooperation decreases.>? The depth and stakes of partisan polarization increase accordingly.*?
Indeed, contemporary politics generally has developed the “distinctive character of high-stakes
warfare” associated with the “breakdown of norms of cooperation and civility across the aisle.”**
According to Chief Justice John Roberts, this extreme polarization has affected public
perceptions of the Court: “When you live in a polarized political environment, people tend to see
everything in those terms.”3?

The Commission did not attempt to identify the sources of polarization or come to
conclusions about any role the Court may have played in it. These, too, are matters about which
individual Commissioners disagree. The Commission did hear testimony, however, that acute
polarization is likely to continue to affect the debate over the Court’s role in the constitutional
system, and to perpetuate partisan conflict over nominees to the Court.*® On this point, there is
consensus among Commissioners. Any account of the origins of the present debate about the role
and operations of the Court, therefore, would be incomplete without taking note of how the
deeply divided nature of our polity affects debates over the Court.

* %k ok

Before we turn to discussing proposals for Court reform and how best to evaluate them,
two caveats to the above picture of partisan conflict are in order. First, even as the Court is at the
center of escalating partisan conflict, its rulings have not fallen consistently along “party lines,”
where Justices appointed by Republicans vote in a predictably conservative fashion and Justices
appointed by Democrats vote in a consistently liberal one. A significant portion of the Court’s
work is not highly ideological, and in these cases the Justices are often unanimous or aligned in



ways that cannot be predicted by partisanship or ideology.?” However, this appears to be less true
of late with respect to emergency orders (often referred to as the “shadow docket”), as discussed
in Chapter 5 of this Report.*

Second, the extent to which extreme political polarization affects the public standing of
the Court is not clear. Historically, the Court has maintained levels of public confidence higher
than those accorded the other branches.** Though public opinion may shift in the wake of
particularly controversial decisions and nominations, many have argued that basic trust in the
Court as an institution has exhibited significant resilience.*’ At the same time, there is some
evidence that partisan differences shape judgments about the Court’s performance. Court
“approval” among Democrats dropped to forty percent after President Trump assumed office and
made his first appointment to the Court, while among Republicans it rose to nearly sixty-five
percent.*! And whether public trust in the Court will continue to be durable remains to be seen.
One recent poll suggests the Court’s approval is waning, with forty-nine percent of Americans
disapproving of its performance and only thirty-seven percent approving—an all-time low.*?

I1. Proposals for Reform
A. The Commission’s Process and Scope of Analysis

In considering the current reform debate, the Commission received oral testimony from
44 witnesses; written statements from 23 additional experts and organizations; and more than
6,500 submissions in the form of public comment. The views expressed regarding whether Court
reform is needed and the proposals for such reform were wide-ranging and diverse.

Informed by that material and the broader public debate, the Commission divided its
work into five parts: one devoted to a historical background and the other four devoted to the
major categories of reform proposals.

o  The history of Supreme Court reform debates and proposals. Debates about whether and
how to adjust the size, role, and operation of the Supreme Court are as old as the Court
itself. To put the present reform debates in context, in Chapter 1 we provide a historical
overview of past efforts in favor of and opposed to Supreme Court reform.

o The size and composition of the Court. One prominent proposal would increase the
number of Justices who sit on the Court. Other proposals suggest reorganizing the
membership of the Court—for example, by having cases decided by panels instead of the
entire Court, or by periodically rotating other Article III judges on to the Supreme Court.
We address these proposals in Chapter 2.

o The Justices’ tenure. Justices currently serve “during good Behavior,” meaning for life,
unless they voluntarily leave the Court or are impeached and removed from office.
Another prominent proposal would limit the length of time that Justices serve on the
Court and, relatedly, would define the intervals at which Justices are appointed. We
consider these term-limits proposals in Chapter 3.



o The powers of the Court and its role in the constitutional system. Another set of proposals
seeks to disempower the Court in relation to the political branches, particularly to limit
the Court’s power to declare legislative acts unconstitutional. This category includes
modifying the Court’s jurisdiction, as well as changing the Court’s voting rules and the
standards of review it uses when considering whether to invalidate the actions of elected
officials. Finally, it includes proposals to allow Congress to override constitutional
decisions of the Supreme Court and other courts. We analyze this category of proposals
in Chapter 4.

o Transparency and the Court’s internal processes. A final category of potential reforms
includes proposals that would address internal operations of the Court. These proposals
concern: the procedures and principles the Court applies to emergency applications;
judicial ethics and transparency with respect to recusals and conflicts; and making the
Court’s proceedings more transparent through real-time audio or video transmission. We
take up this set of reforms in Chapter 5.

With regard to each of the four categories of Court reform, we consider relevant
historical background (in addition to the more general historical background provided in Chapter
1); we evaluate the case for and against the reform as framed by proponents and critics; we
explore whether the proposed reforms promote the goals of their proponents and what the
potential consequences of the reforms might be; and we consider the legal requirements and
obstacles that must be met or overcome to implement the reforms.

We do not analyze at length the confirmation process or proposals for how the Senate
might reform it. The Commission recognizes that the processes by which individuals are
nominated to the Court by the President and considered by the Senate are central to today’s
debate. However, the Commission’s charge was to address proposals for reforming the Court
itself, not for reforming the confirmation process. At the same time, given the extensive and
bipartisan testimony we received concerning the intense conflict that now characterizes that
process, generating widespread concern that it has become dysfunctional, we have attached an
Appendix to this Report that discusses specific reform proposals presented to the Commission—
proposals we believe merit close attention and consideration.*

B. Evaluating Reform Proposals

Before proceeding to analyze particular reform proposals in subsequent chapters, we
consider the values and principles that might be brought to bear in evaluating whether reform is
needed and whether a particular reform might be worth pursuing or could be counterproductive.
Three common and interrelated themes are frequently invoked in discussions about reform: the
perceived need to protect, or enhance, the Court’s “legitimacy;” concerns about preserving the
independence of the federal judiciary and the Supreme Court in particular; and the Court’s
relationship to democracy. One challenge in defining these concepts is that they mean different
things to different people. Thus, discussions cast in these terms sometimes create terminological
confusion.



We do not try to assign specific meanings to any of these ideas. But we do think it is
useful to articulate the values that underlie the ideas of legitimacy, judicial independence, and
democracy, as those ideas pertain to the Court, with the hope of clarifying the terms of the debate
and providing ways in which reform proposals might be evaluated. We also discuss concerns
about transparency as they relate to debates about Court reform.

1. Legitimacy

Nearly all of the matters now being debated—the size and composition of the Court, the
Justices’ tenure, the Court’s role in the constitutional system, the propriety and transparency of
the Court’s internal processes, and the way in which Justices are appointed and confirmed—are
said to implicate questions of “legitimacy.” There are, however, different ways to understand the
idea of legitimacy as it is used in reform debates. “Legitimacy” might refer to the general level of
support that the Court has among the people of the United States, perhaps as reflected in public
opinion polls. Or, in a related and more specific use of the term, it might refer to whether people
who disagree with a decision by the Court are willing to comply with it.

Those who use “legitimacy” in one of these ways commonly say that the Court’s
legitimacy is crucial to the institution because the federal judiciary has no military or other way
to coerce people to comply;* the judiciary must rely on others to adhere to its decisions.*’
Alexander Hamilton formulated the point in The Federalist in a way that has become virtually a
cliché: “The judiciary . . . has no influence over either the sword or the purse . . . and must
ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.
The Supreme Court’s capacity to function in its accustomed way, at least in the long term,
arguably depends on the Court retaining its “legitimacy” in this sense.’
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Sometimes, though, “legitimacy” is used in these debates to mean something else—to
express an evaluative judgment about the Court or its actions, not a prediction about whether it
will be obeyed. In particular, people who believe that the Court is functionally a “political” or
even partisan body might say that the Court is (or has become) illegitimate. That claim might be
made irrespective of whether the Court has lost popular support or its ability to command
obedience to its decisions. More generally, the assertion that the Court is “illegitimate” might be
an evaluative judgment that the Court has made decisions that are seriously wrong. Of course, it
would be rhetorical overkill, by any standard, to say that every mistaken decision draws into
question the Court’s legitimacy. But an observer who believes that the Court has made decisions
that are wrong in some fundamental way might couch that criticism in terms of legitimacy.

Finally, assertions about “illegitimacy” might combine these two elements: both a
criticism of the Court or its decisions and a commentary on its ability to command obedience.
The claim may be that the Court has become so partisan, political, ideological, or that the Court’s
decisions are so fundamentally wrong, that it is not entitled to obedience.

Because claims about legitimacy play a large role in debates about the Court—and
because the term has different possible meanings—there is a risk that participants in these
debates will talk past each other and not clarify their areas of agreement or disagreement. For
example, a claim that the Court is “illegitimate” because of the way in which some of its



members have been appointed or because it made a decision based on objectionable motivations
might be met with an assertion that the Court still commands substantial popular support. But the
assertion about popular support is not truly responsive to the evaluative claim about the Court.
Or, in reverse, a weakening of the Court’s popularity might be taken as evidence that the Court
has embarked on a misguided course of decisions—which need not be true.

In fact, the relationship between popular acceptance of the Court and the correctness of
the Court’s decisions is a complex question that must be analyzed in its own right. Competing
assertions about “legitimacy” that do not recognize the complexity of that term can obscure,
rather than focus, the terms of debate.

2. Judicial Independence

Judicial independence is also invoked in varying ways. In one sense, judicial
independence is commonly, and correctly, thought to be a core requirement of the rule of law.
Judges must be free to decide cases without fear that they will be punished by the government or
will suffer physical or financial harm at the hands of private individuals. They must not be
corrupted by bribes. Their rulings must not be influenced by personal favoritism or family
relationships.

In those ways, judicial independence is not different from what we expect of other
government officials: that they be able to, and do, carry out the responsibilities of their office
without fear or favor. But the ideal of judicial independence might be understood to include
qualities that are distinctive and indispensable components of the work of judges in particular.
Judges should not be partisans. Other government officials, depending on their positions, might
legitimately set out to promote the interests of the political party with which they are associated;
one requirement of judicial independence is that judges not do that. And, importantly—because
federal judges are appointed and confirmed by political actors—the belief that the judiciary is
independent can be undermined if judges are perceived to be “playing on the team” of one party
or another.

Beyond that, it is sometimes said that judicial independence requires that judges decide
cases solely according to the law. Of course, it is incontrovertible that judges should decide cases
according to law. But there are difficult questions—they have been debated, literally, for
centuries—about what making decision according to law means. In particular, legal decisions,
especially those of a court like the Supreme Court that has responsibility to resolve the most
challenging issues facing our system, will sometimes require the exercise of judgment on legal
issues about which there can be reasonable disagreement and that may implicate—to quote Judge
(later Justice) Benjamin Cardozo—*[h]istory or custom or social utility or some compelling
sentiment of justice.”* Difficult decisions of those kinds, especially when they involve
controversial social issues, can leave judges and Justices open to the accusation that they have
compromised judicial independence by advancing a partisan or otherwise improper agenda. That
makes some of the duties associated with the judicial role and judicial independence—candor,
consistency, reasoned elaboration, attention to both the appearance and reality of impartiality—
all the more important.
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There is a different meaning of judicial independence that raises more complex questions
about the role of the judiciary as a whole, and the Supreme Court in particular, in our
constitutional system. Judges and Justices should undoubtedly be independent in the sense of
making decisions that are unaffected by improper influences, whether those influences are
imposed from the outside (by threats, for example) or are the result of their own approach to the
job (if, for example, their decisions are influenced by an intention to run for office after they
leave the judiciary or if they simply act as members of a partisan “team”).

But “judicial independence” might also refer to the separate idea that the judiciary as an
institution has an independent role to play—a role that is distinct from that of the other branches.
Some of the confusion in debates about Court reform may result from a blurring of these two
different meanings of “judicial independence”—the unquestionable value of judges acting free
from fear or favor and according to law, and the more complex issues raised by the relationship
between the judiciary and the other institutions of our government. The question of how
independent of the other branches the judiciary should be is not easy to answer.

On the one hand, especially because judges and justices sometimes must decide issues
about which reasonable people disagree, there is an argument that the judiciary must not be
entirely independent of the elected branches of government. Some aspects of our system—
including not only the appointment and confirmation process, but also Congress’s role in setting
the Court’s budget, jurisdiction, and size, and its control of the impeachment process—ensure
that the judiciary is not entirely independent but is to some degree responsive to elected officials
and therefore to public opinion. On the other hand, the role of the judiciary, in any system, is to
decide cases according to law and not according to the desires of political actors. Beyond that, in
our constitutional system the judiciary has the responsibility to protect minorities against
impermissible exercises of political power. The independence of the judiciary as an institution is
crucial to the courts’ ability to carry out this responsibility. We consider this clash between ideals
more fully in our discussion of the relationship of the Court to democracy.

3. Democracy

One far-reaching critique of the Court, also sometimes cast in terms of legitimacy, asserts
that the Court is too willing to intrude into matters that should be left to democratic political
processes. According to this line of criticism, many concerns about the Court are derivative of its
outsized role in the system of government. When the Court’s decisions are so important, the
confirmation process becomes more contentious and partisan; the incentives to attempt to use the
Court for partisan purposes become greater; and worries that the Court will entrench views that
the people have rejected become more acute.

This criticism highlights the tension between the role of an independent judiciary as a
check on the political process and the idea that our constitutional democracy must provide a
democratic check on the judiciary as well. The democratic check advocated by some critics takes
a variety of forms, each of which has different implications for the relationship between the
Court and democracy. Because each of these suggested ways of defining the relationship
between the Court and democracy also implicates the values associated with legitimacy and
judicial independence, we consider them in some detail.
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a. Deference to the Political Branches.

If the fundamental democratic goal is ensuring that decisions are made by relatively
democratic institutions, such as the legislature, a goal of reform might be to ensure that the
Supreme Court not interfere (or not interfere too readily) with the outcomes of the democratic
process—by, for example, holding unconstitutional federal or state legislation. Some advocates
for reform thus contend that the Court should be more reluctant to declare legislation
unconstitutional, or that Congress should limit the Court’s power to do so. This understanding, in
various forms, has been advocated by commentators, judges, and Justices at various points in
history, and some of the witnesses before the Commission forcefully advanced this view.* In
fact, it is difficult to think of any issue related to the Court that has been discussed more
extensively.

This conception gives rise to various questions. What is the category of decisions to
which the Court should be more deferential? Is the concern that the Court exercises too much
power just about the invalidation of Acts of Congress, or does it extend to the much more
common instances in which the Court declares unconstitutional the actions of states or local
governments? Those two forms of judicial review raise significantly different issues, but both
implicate the power of the Court to overturn enactments by democratically elected bodies. In
addition, the Court exercises power over the other branches of the federal government in ways
apart from its constitutional holdings. The Court interprets federal statutes and can declare
unlawful the actions of executive branch agencies. Though these decisions, unlike constitutional
holdings, can in principle be overturned by legislation, in practice the difficulty of enacting
legislation routinely means that what the Court says is the last word.

Perhaps the more fundamental question—the one that has attracted so much discussion
for so long—is when deference is justified and when it is not. In prominent cases, the Court has
intervened to try to protect racial or religious minorities or political dissidents from the abusive
actions of majorities.”® If the Court were to adopt a posture of across-the-board deference, it
would no longer play that role. But some critics of the Court assert that greater deference would
be worth it—that the gains from those celebrated decisions are outweighed by the instances in
which the Court has prevented democratically-elected branches of government from serving the
nation’s interests, including by recognizing and protecting individual rights and the rights of
minority and disadvantaged groups.’!

b. A More Representative Court—and Avoiding Partisan Entrenchment.

A second democracy-related argument aims for a Court that reflects, in broad terms, the
political makeup of the country. The assumption appears to be that such a Court would not issue
decisions that diverge too greatly from the preferences of the broader public. The argument is
that while the Court need not and should not be responsive to short-term swings in public
opinion, it is not good for the Court or the country for the Court to be substantially out of line
with public opinion for an extended period.
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Some critics of the current system contend that it produces a persistent gap between the
composition of the Court and long-term movements in popular opinion. This misalignment might
occur by happenstance, because the fortuitous nature of vacancies enables some Presidents to
make many more appointments to the Court than others and therefore to have a much greater
influence on its direction.>? It may also happen by design, if a transient governing majority, or
one that is about to be superseded, succeeds in appointing to the judiciary a significant number of
candidates whose legal philosophy matches that majority’s preferences—a phenomenon
sometimes referred to as partisan entrenchment. During such periods of misalignment, there may
be a heightened risk that the Court’s direction on political or social issues will be perceived as
significantly or increasingly distant from the strongly held preferences of a large majority of the
public.

Some commentators assert that such a misalignment exists today. They point to the fact
that Republican Presidents have appointed fifteen of the last nineteen Justices and six of the
current nine Justices, “even though Democrats have held the presidency for 16 of the last 28
years and have received more votes in six of the last seven presidential elections.”>* President
Trump, for example, appointed three Justices in his single four-year term; his immediate
Democratic predecessors, Presidents Barack Obama, Bill Clinton, and Jimmy Carter, made only
four appointments total in a combined twenty years in office.’* This argument dovetails with
some of the concerns about Supreme Court legitimacy. Observers worry that, absent a change in
membership, the Court will reverse longstanding precedents that may be favored by a large
segment of the public, such as those concerning reproductive rights.*

The prospect of misalignment arguably deepens in light of certain structural features of
the Constitution and their relationship to the country’s demographic development. As larger
states grow relative to smaller ones, the power imbalance in the Senate increases; Senators from
smaller states, who represent increasingly smaller portions of the electorate, nonetheless retain
the same power to move or block nominations. In addition, the vagaries of the Electoral College
will increasingly magnify the risk that candidates who do not secure the popular vote will
nonetheless win the presidency and with it the opportunity to appoint Justices to the Court.

What some critics cite as misalignment, however, others view as serving important values
or purposes of the constitutional system. It is by design that members of the Court (and the rest
of the federal judiciary) do not stand for reelection. The protection of life tenure may help
maintain judicial independence by providing a degree of insulation from the partisan politics of
the moment. This insulation also helps the Court to serve as a check on majority opinion in order
to protect constitutional rights and other principles that political majorities may not favor.
Indeed, some would contend that any concerted attempt to align the Court’s decisions with the
preferences of political majorities tends to overlook that the Court’s obligation is to the
Constitution and laws. From this point of view, if the Court’s decisions are not favored by
current political majorities, that may simply be the unavoidable consequence of a system in
which the judiciary is expected to interpret and apply the law, not to do politics. Indeed, some of
the Court’s most consequential decisions on subjects ranging from school prayer to criminal
justice were quite unpopular when first issued.>® Even if misaligned with public opinion at first,
the Court’s decisions may garner support as the “popular will” changes over time. Brown v.
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Board of Education was met with significant resistance when it was issued, for example, but is
now one of the most respected Supreme Court decisions in history.>’

Further, the severity of any misalignment between the Supreme Court and popular
opinion is debatable. Some legal scholars argue that the Court has, for much of its history, issued
decisions that generally reflect the wishes of the public.® Still, those who criticize the current
Court on the basis of misalignment may see the present circumstances as meaningfully new and
different from past ones, and thus may not see history as a reliable guide on this point. In any
event, however, identifying whether misalignment exists is not straightforward. There is no
obvious way of distinguishing between cases where the Justices have simply reflected the policy
views of an earlier generation and those where they have provided a valuable and principled
counterweight to majoritarian excesses. Moreover, there are historical examples of dominant
political coalitions that tried to entrench themselves in the judiciary by systematically appointing
Justices with certain views, only to have those very appointees decide cases in ways that
diverged from the preferences or platforms of the appointing party.>® This last point cuts against
any assumption that nominees to the Court are nothing more than political instruments of the
Presidents who nominate them.

Ultimately, Commissioners hold different views on the extent to which misalignment is a
problem and on whether the Court is sufficiently deferential to the political branches.
Throughout this Report, however, we address and take seriously these democracy-related
concerns as we evaluate the various proposals that seek to advance different conceptions of
democracy.

4. Transparency

Commentators have raised a distinct set of concerns about the Court’s efficacy and
transparency. One persistent critique is that the Court should make its proceedings and practices
more visible to the public, such as by video or real-time audio transmission. Another is that the
Justices should articulate more completely rationales for their decisions, such as reasons for the
denial (or perhaps the granting) of certiorari. Relatedly, numerous critics have raised concerns
about how the Court handles cases on its emergency docket, which do not receive plenary
consideration. In such cases, the Court issues orders or other dispositions without the full
explanation that typically accompanies cases decided on the merits docket. Critics also contend
that the Court should be more transparent about the criteria governing the circumstances in
which Justices recuse themselves from deciding particular cases. There are also recurrent calls
for more explicit rules about conflicts of interest, and other forms and appearances of
impartiality, to govern the Court.

! Exec. Order No. 14023, 86 Fed. Reg. 19,569 (Apr. 14, 2021) [hereinafter Exec. Order].
2ld.
31d.
41d
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